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.GENERAL DELIVERY

Phone (807) 602-2900 . Fax (867)

'  NAHANNI  BUTTE,  NT .  XOE ONC
602-291 0' Emair: f inance@nahannibuttedb.com

December I4, Z01I

The Honourable Jolur Duncan
Minister of Aboriginal .A.tfairs
Ottau,a, Ontzuio

and Northern Developrnent

FAX To: 819-997-i197 and Email to ottawa@iohnduncan.com

Dear lvlinister l)uncan.

This ietter is in response to the Decernber Ith, 201 I Reasons tbr Decision report of theMackerlzie valley Envirorulental Impact Revierv Board regarchng the prairie creek Mine(EA0809-002).  The |Jaha Dehe Den e BanC (NDDB ) bet ier,es that the Board has madetrvo signiflcant errors in its Decision and asks ),ou, i1 r,ou1roie as the N4inister responsible forAboriginal Affairs ani for the l'Iackenzte l'alley Reso-urce :\Ianctgentent Act,to inter'ene toamend these errors.

First, the Board states in its reason for cJecision, drat "the proposed deveiopment as descibed i'this Report of the Envirottnental Assessmeut, inc'ltrcling tlrc iis'r qf't.ontmitments nlqde b, thedeveltry;er during the proceecling-r, is not likely, to hav,eiry significanr adr,.erse irnpacts on theetrviroument or to Lre a callse for public conceltl" (p, iii - itallis aclded). In its erecuti'esumnlaln'', [he Board reiterates that "the Prairie Creek h,fine is not likelv to have sig*ificantadverse impacts on the enr''irorunent or be a cause fbr significant pr-rblic concern" (p. ly). but thenacids the follorving: "The Review'Board based its decision on tire as.rer ntptionthat Canadian ZincCorp' rvill fulfill its commitntents made Curing the proceedings" {p. ir,- itaiics added).

Tluorrghout the remainder uf the repoft, the Board malies similar comnents. For exanrple, onpage i-1' ilre Board states that "rvith the implementation of eitirer the Canadjan Zinc Co.papproach or the AANDC approach to deriving site specific w'ater quality objecti'es, significant
aclverse inlpacts to rvater quality ale no1 like1yl". On page 5 5, the Board states that ,.prol,ided thedeveloPer implements the rvinter roaci re-aligmnents zurd c.ommitments as proposed- the
dcvelop''pent is nct likell'to have signifi"miatil,erse impacts fi-om spilts to the envircnment,,.

In a'll of tirese statements, the Board is appli,'ing rvhat could be re fened to as circuiar reasoning,rvhich is iuconsistent r,vith its obligationi under Section 12g(l ) of the ivl\,'R\,[A. Thr.crr-rgh all ofthesc statetnents. the Board is clearly inferring that. without appropriate rnitigation measures, theprojcct 
"r'ill ' 

in fbcl- have significant aclverse efTects o11 the enviroirnrent. If that is the case, theBoar'l must say st) and mr-tst irnpose enforceable nritigati'u'e fileasuies to mtrnage these impacts.
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Section 128 (1) of the l,tl"R'L[A is verv clear: "The Revieq,Board shall. (b) *,here t]rede'elopment is iikely in its opinion to have a significant adr,erse irnpact on the environmenr...
forder an EIAJ' or (ii) recommend that the approval of the proposai be rnade s'bject to theimposition of such Ineasures as it considers necessary to prevent the significant id'',r.rr* irnpact,,(italics added).

Tlre r'r'ording of this section of the '4ct maJ<es the s€quenc.ing of a Decision quite clear, TheBoard must acknou'led-ge potential adverse impacts *h... thel'erist zurd must then imposenleasures to reduce or eiinrinate the impacts. The Board cannot 'assume' that non-bindingnie asures (or, in rhis case' comnritments) n ill be followed and then. based on this assunlption.dccla:'e thai, there s,jll be no impacts!

In the case of the Prairie creek lt'Iine, if there were to be no aclverse inrpacts. then there is noreason to adhere to the commitments. The rationale for the commitnrents is that, rvithout them,

:lJ"j::;Y*:::wjll 
occur'- But if adverse impacts rvill cccur, rtran mitigation musr be imposed

Second, b-v the fact that Lhe Boarcl has not irnposecl neasures to mitigate ack'ow,leigeclsignilicant adverse irnpacls- the Board has taitea in its proceciural duty to pro'ide foraccorlrrnodation of potential infringements of NDDB Abo.ginal mJ l.*uty rights.

As the N'Iinister is au'are. the Prarrie Creek lr,{ine de'elopment i.vas refurrecJ to EA in 200g b1,AANDC upon the reqr-rest of the Naha Dehe Derre tsand. NDDB was an activeparlicjpant in the EA process and has raised a nrunber of kel,envirorunental and s. j5 concerns, afuvi'of which resulted in cha:rges to project desig:r. and others rr,,hich culminated in NDDBsuppoil for a nr'tmber of the conditiot t itopor-Cb-u-- responsible goyernrnent authoritiesirrcluiling those proposed L-'). \/our own departme't.

I)Luins the EA process- NDDB made evel')'etflort to find accomn-roiatir,,e approaches to addressj1s cotrcerns and erpected the Board, as 
".:orolronent 

of an ac.corrrrnoclative process> to supporttlte rcsoltltion of those collcerns L..v recomrrrencling specific and enf-orceable nritigatiojr rreasures.81'utlt ' imposing'measures to reduce specit-r" p.Ji".t impacts 6f colcem ro NDDB- the Boardlir is essentiall l 'dismissed NDDB rights and interests.

Itt strtllmary' the Boarcl has failed procedurall5,on fw'o counts: it has failed to properll,adhere toS.'c I ion I 2 8( 1 ) of the N'{\/RI\4A b}' not impo.i.rg rneasrres to mitigate acknou,ledged irnpactsa.d' b;'abrogating this responsibilit,v, has faileJto impose rneasures that pr-otect NDDB s.35r ights.

I rr| i :r is reason, NDDB is requesting that the lvl jnister send the Reasons for Decision back to theRcYicw Board, asking tlre Board to clearly state what it has alreadf infen-ed -- that there is the
rrJtcrrtial for significant adverse environrnental impacts ft'orn this ievelopment withoutappropriate mitigative actions being taken -- and rer,wite the report such that clear and specificlrt i '  ir-rtt ive measures ale imposed on this derreloprnent hy the Board. Those imposed ineasuresc.tir i',e based on existing information ancl on the major comrnitments t]rat irave already,been1:irr'lc' so this process of revision should not undnlr'-atTect crurenr timeli.es. Imporlanth,. this
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a.ll.crrch will turn com'ritnrents into rnandatory rneasures zurd rvill therefore pro'ide greatercct'1:ri*tv that potential ad'erse effects ivill be rriitigated such that the en'ironnent and, b1,e'rt. 'rtsion' NDDB s'3-5 rights and interests, wil l  be-fi l l i1, a'd properll,protected.

il tlris approach is takeq i\TDDB does not believe that the project sirould. be rei-erred to anettt'i.orulental impact assessment, w'hich is a' option the turinirtal. and other departrnents har,,e atthjs ti're' Furthermore, NDDB wants it clearly understooci that it suppofls the rnine goingfot't' ' 'rtrd' l'ith the addeci certainty' of uppropriaie en'ironnrental protecrion. and, as the 'rosr
lii: ;flff:ffiH1,#i:i3,,Tii'";H:i 'i, r"-r trrar Dehcrro First Nario's or ari), orher aqencies

\'': r s trulr'-
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