MaWlLr 1O

WicLLiAM A. TILLEMAN
Professional Corporation

SAr 84 MITRY

RECEIVED

WILLIAM A. TILLEMAN, [5.D., Q.C.

Barrister & Solicitor MAY 0 3 2003

38228 Springbank Road v L Email: tilleman@unaturelaw.com
Box 125, Site 17, RR2 MACKENZIE VALLEY Telephone:  (408) 246-7505
Calgary, Alberta ENVIRONMENTAL IMPACT Cellular: (408) 560-8600

REVIEW BOARD Fax: (403) 2974152

FAX COVER SHEET

| + IMPORTANT - CONFIDENTIAL INFORMATION

Canada T2P 2G5h

This message is intended only for the use of lhe individual or entily to which it is addressed, and may contain information thal is privileged,
confidential and exempl from disclosure under applicable law. Any other distribution, copying or disclosure is stricily frrohibited. If you have veceived
this message in ervon, please nolify us immediately by telsphone and relurn the original transmissiun o us by mail withowt making a copy.

To: vab}’l 4%& Date: M 2 hi
Fax Number: R 7 T 70 7’5‘ Pages: . / ‘f

118t (Including Couver)
From: Bill Tilleman

Suhject: C)d:w_’-

COMMEW
~ Hew js my ﬂwxca’nq ATy Koasna: 4

to M 84)1’ a_cAny Baran, ‘l‘gg C e aud -f;?'v"h,fa,yﬂ,
Al sy aa—#a&’cﬁw b

R
B3]

_ Ps Pl kidibue 4 Hy Board A appiuphids -

( Original to follow in mail
«#This will be the only copy that you will receive

1F YOU DO NOT RECEIVE ALL PAGES AS INDICATED, PLEASE CONTACT 'THE SENDER IMMEDIATELY,

05/03/2003 SAT 20:12 [TX/RX NO 9160] /&5



e N ity

L e L

L N A -0 el ~anTa MaCT | ADQy D, Caaria ) a L ¥4
i
. B u0a; 2iaspy : . ' B87 8Ya 028v:a 2
LUV bl Uy sy LLTR (TN a b gAY Cnreaan YA nv, poywg uyy ueey LRt T T *
——— e

-

F.Yss 10

North American Trpgsten Corporation Itd, v, Mackenzie Valley Lang and Water Board,

2003 NWTCA 5

Date: 2003 05 01
Dockt: A-0001-AP-200300000]

IN THE COURT OF APPRAL OF THE NORTHWEST TERRITORIRS

THE CDURT:_

IN THE MATTER OF AN APPLICATIONFOR THE
RENEWAL OF WATER LICENCE N3L2.0004 BY NORTH
AMERICAN TUNGSTEN CORPORATION LID. -

BETWEEN:

NORTH AMERICAN TUNGSTEN CORPORATION L.TD
APFELLANT
(APPLICANT)

~and -
MACKENZIE VALLEY LAND AND WATER BOARD
RESPONDENT
(RESPONDENT)
Appeal from the whola of ﬂxe Judgroent of
The Honourshle Justice Virginia Schuler
«n  Dated Janvary 9, 2003
MEMORANDUM OF JUDGMENT
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COLUINSXEL:

D.J. Cowper, Q.C.
For the Appellam

J.I.P. Dotiee
For the Respondent Mackenzie Valley Land and Water Board

H.L. Potter
For the Intervener Justice Canada

R.L. Christensen
Far the Interveners Camadian Arctic Resources Conmitire and
Capadian Parks snd Wilderness Socisty
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MEMORANDUM OF JUDGMENT
SUMMARY

P.84-13

(11 Given the urgency surrounding this matter, this Court beard this appeal in Edmonton at a
special sitting of the Northwest Territories Court of Appeal. To avoid further delays, we provided

counse] wﬂhcmrdcciaionaxﬂwcomm:innuftheappal and indicated thar we wondd ampplify our

reasons. These are those reasons,

3] mCmadianAmﬁcRasnnmeaCammmCAmﬁcCommm)andmeCamdthaksm _
Wildemess Society (Wildernesn Socicty), together with the Atfarney General'of Canada (Attorpey

Geperal), sought and were granted gtafng on this appesl,

the Waters Acr. Accordingly, the Board may issue, atnend, renew and eamcel licsmees in
accordance with the Waters Acz and exereise any other power of the Northwest Territorizs Water
Board under the Waters Act: see ss.102 and 60(1) of the MVRMA. }

. [51 hmgﬂmopmtwthc@nﬁmghngsﬁ:nbﬁmonthemmm i the Mackeozie Valley,

That Mine has been in place stocs 1962. Tungsten’s predecessor was first graoted a water licenos

 for this undertaking in 1975. Tungsten venewed this licesce in 1978, 1983, 1986, 1988 and 1995,

In early 2002, Tungsten applied to the Board for a renewal of i3 1995 licence. The Board held
that Tnagsten's licence application was not cxempt from Paxt 5 of the MVRMA.

[6]  Patt 5 requires that any “proposals for development” comply with an environuenial
assessment process consisting of a prelims screening by the regnlatory anwrtbority and, if
applicable, an environwenral assessment and an exvironmental impact yeview by the Macksnzie
Valley Enviramnental Impact Review Bosrd established under the MVRMA. For the purposes of

=

L.
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Part5, “development” is defined as® any nodertuking, Or any part of an undertaking, thatis carried
out on land or water and ... wholly within the Mackenzie Valley™: 5.111. This would arguably
inchude 2 proposal regarding the proposed uae of water for whith Tungsten now seeks a renewal
of its licenee. However, 5,157.1 of the MVRMA as follows provides for an exemption from Part
5 in cextain circumstances:

i Pa:tSdncsmtapylyhreepec:ofmwﬁcence.pcmﬁtorotbw
: authorization 2 (0 an vndertaking that js the subject of a
i : licence or permit issned before hme 22, 1984, except a Iicenre,
permit, or othér suthorization for an abandonment,
decommissioning or othar significant alteration of the praject,

(71  TheBoard focused mainly on whether Tungstea’s current water licence was a continnation
] 984.Itmnnludedtha:a:mmdlicmwwasineffectnmw

Leence sud thes, the exexaption mder 5,157, 1 did not apply. Tungsten applied to the Northwest

Territories Supreme Court for judicial review of the Board's decision: 5.32 of the MVRMA.

i [8]  Onjudicialreview, Tungsted and the Attorney Gcnq-al,asintencnmaxgnedﬂmts.m.l,
: fead in its statutory context and fn Hght of 2. 74(4) of the Canadian Environmernal Assessment dez,
i - S.C. 1992, c.37 (CEA4), exemptzd Tungsten's application fur renewal of its water licence from
| the exvironments] 4sgessment required under Part 5. Both sphnitted that an exemuption is not Jost
even though a licence jssbed before Fune 22, 1984 has heen subsequently zepewed, The
interveners, the Avctic Camnmittee and the Wildemness Society, congended tharthe exemption only
applies where an undertaking is subject $0 a canrent licence izsued before June 22, 1984 and thar
Kcence remains ontstanding. Since a xegewed licsace is pot a conginuation of the origipal licence,

it followed that in their view, Tungsten’s application mnst fail.

[91 The chambers judgs dismissed Tongsten’s application. The chambers judge agreed with |

the Board that 3,157.1 exempts an undertaking only whete its ctrent liceace, which is the subject
of a rencwal application, is dated prior to June 22, 1984, As the chambers Jjudge concluded:

ig

]
§
J
e
8

: Sinccs.lfl.]speaksinthcpzﬂmttme,itsmmmcthatthe
question s whether [Tungsten's) mining operation is now the
i subject o a water Heenre izsned before June 22, 1984, ant whether
' it bas ever been the subject of a water licence isened before Jupe 22,
1984, Therefore 2.157.1 will apply only if the water licence which
. [Tumggien] mmenﬂyholds(thatinth:licmceissuedthS) can be

said to be “issued before Jupe R, 1984~, ’

(10]  The chambers jndge agreed with the Beard that arenewal of 2 licence creates 2 new licence
and does not continne 2 previous ope. Therefore, since Tupgeten’s 1995 rencswed warter licence
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W25 ot a continzation of its 1975 licepre, it had not contimuonsly held 2 licence issned before Jrme

22, 1984, This being so, the chambers judge conchuded that Tungsten’s application for renewal
of ita water licence did not fall within the s_157.1 exenption. v
ISSUE

[11] Resolution of this appeal turns on the interpretation of s,157,1 of the MVRMA and in
MMRM8mdmmﬁmﬁm.Pmsimp1Y. the question, is this: is Tungsten

[12} WehaveeondndulthnitisthclmmMBaingso.ftisnot_nemaxyforthisCounto
deal with the alterpative argument, namely that Tungsten’s existiag water licence for its
underraking is a comtinmation of the pre-1984 water licence,

STANDARD OF REVIEW

[13] The standard of review applicabie 10 the Board™s decision depends wpon the application of

.4 pragmatic and functional auslysie: Puskhpanathan v, Canada (Miniszer of Citizenskip and
Inonigrarion), (1998] 1S.CR. 982. Thnannlyais requires & consideration of the pupose of the .
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[16] Board decisions are not protected under the MVRMA by a privative clanse and 5.32

Specifically provides for judicial review of Board decigions. Forther, there is aothing suggeadqg .

that the Boaxd bas amy particular expertise regarding the statotory interpremtion jsspe before this
Court, That involves the scope of the exemption wnder &,157. 1. Thus, we bave concluded fhat in

all the circomstances, the appliceble standard of xeview on this issne is cme of correctness;
Pushpanathay, supra. Indeed, no one argved otherwise, _ .

ANALYSIE

[171 Tungsien and the Attorney General agree an the interpretation of 5.157.1, They comtend
thats. 157.1 # undettakings inmspectofwhichaﬁmmehadbeenissmdpriurtoluuc

grapdfather
22.'1984. Inﬂzejxvicw,ﬂ;misnoreqﬁrmﬂmanmd&bﬁng’s current licepce, which is the

18]  They also point to 5.74(4) of CEAA s follows in support of their position:

Where the construction or operation of a Physical wotk or the
mrryiq;nutafaphyﬂcﬂa:ﬁvﬂywashﬂﬂmdb&fm:mmz‘z,
Bﬂ,ﬁhMMwmhr@mdhmmm
of a liceace, permmit, Bppromlmoﬂ:m‘n:ﬁunlmderapresaihed
provision in respect of the project unless the jssuance or renewul
entzils a miodification, d issloning, sbandopment oy other
afteration to the Project, in whole.ar in part.

[19] It has been determined that the putposs of 8,744) of CEA4 is 1o exempt projects from
exvironmenta] assessment w, significant resonrces baye already been expended towards them:
Hamilton-Wentworth Regional Miazicipality) v, Cenada (Minister of the Environment) et al,
(2001), 204 F.T.R. 161 (T.D.), afPd 1) 213 F.TR. 57 (C.A.). Both the Attorney General
and Tungsten argue that in the sbsence ofa clear and explicit Parliamentary intent to withdraw this
exemption from mmblish:d_ projects (snch ag Tungsten’s), 5.157.1 of the MVRMA should be
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gg I-:ri.nac{p;ll:h of ;n:in;og émmprctatti?;l require fiat the words of a statute should be read jn
entire ) grampaatics] and ordi i i
of the Act, the cbject of the Act end the intertinn dl:?;asrmmnamznt:a' mﬁ?m&unvmlymmmi::h :l::'

Driedger o the Construction of Statutey, 4®
' : » 4" o, (Markham: Birtterworths, :
Rizzo and Rigso Shoeg, [1998] 1 S.CR. 27; Bell Express Vu Limited Pam%tf;: &algge

212D.L.R, (4% 1 S.cc).

_[22 s w
The purposive dimension : ; - .
© sIve p ofﬁmmvemrmmmgqm&wo“mm
mcmey m‘mﬂw bdnnm;m us‘:; T:wm;:w?f mﬁixgmmo’ ;-hosen be insexpreted jn the extire context in wlﬁ;
Board, 2002 ABCA 292, 2002} A.J. No. 1516 (QT) 9 Sbdtvision and Developient dppeal

(23] Dealing Oret with the qverall legislutive scheme, as noted, the MVRMA is desigried to

Implement the Gwich’in Agrecment and the Sshm Agreemnent (collectively the “Comprehiensive

Agreemenis”) by providing for an iy
M , ﬂesmted Bystem of Jand and water management i
. aakewed\:ansy. 'ggda-ﬂm Camprehemsive Agrecments, land vge planning boards amdla;nutcll nndthe

ﬂiﬂ"_bﬂat Taust established h‘fﬁes&lmmarmrcfﬂ:mdmmthoseﬁxgremmts.h
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méapipg of Part 3 or Part 4 of the MVRMA, as the case may be. In Tungsten’s case, the water
licence Tungsien is seeking to renew Would, given the location of Tmgsten’s undertaking, be
deemed 10 be a licence within the meaning of Pare 4.

mmmm@mmmmmtmmm: see for example, 2.154
{dealing with certnin pending permit apphications); and 5,155 (dealing with certain peading licence
epplications, including those undar the Warers Aagy. . .

f28] _ Lois against this geveral sutumory backdrop that we tuntn the specific wording of . 57,1

In our view, this section iy desigued to geaerally paraflel the acope of the statatory exemptions
granted to projects pre-dating fune 22, 1984 upder 8.74{4) of CEAA. CEA4 exempts from
enviroumeatal requirements any licence Issuance ar renewal where the “copstrciion or operation

291 '-Hnwcve:,thisdﬁﬁcrmhwordingdosnbtxeﬂmahrﬁmmlyinmntiontomcpand
thcreachaf&eMVRMbynmowingthemmgury of projects pre-dating Yone 22, 1984 that are
exempt fram. full scale enviranmental assezsment, Theapproachtaknnmderthcmis

4 mwplmﬁmyb&ﬂhkmﬁn%andh&udedtobeso. Both Aqis exempt projects which

pre-date the same date, nsmely Jume 22, 15984, That is the date op which the Emvironmenta;
dssessment and Review Process Giidelines Order, SOR/84-467, the predecessar to CEAA, came
mto effect. The sclection of this wm@muhbumwmmeﬂmmrcﬂws
Parlisment’s continning intention thar Projects which pro-date Juge 22, 1924 (as defined wnder
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(30] What the change in wording does reflect is an attermt ta overcome the interpretive
difficalies Which have arisotr concerning what iz meant by the word “initiated™ under CEAA: see
Hamilton-Wentworth (Regional Minicipakity), supra. To avoid this factually driven interpretive
issue, Perliamest chioss to refer in 5.157.1 10 an event which covld be easily and conclusively
established for 2 given project without Btigation — that iz, the acma] data on which a Licence or
petmit had been iseued. In fact, fhe scope of the MVRM4 exewption may be troader than that
under CEAA gince the MVRMA appﬁmaslongastherdevmﬁcmceorpermﬁwas
isaued prior to Jene 22, 1984 repardiess of whether physical work onthe project hed been initiated

by that date.

(3] The cxceptions to the eXemptions nder both legislative schermss reinforce the Similarity
between them. Both CEM and the MVRMA xequi{e Projects pre-dating June 22, 1?84 to be

alteration to the project, by contrast, the MVRMA provides that a review is required oply if the
licence favolves a stgnificant alteration to the project. Thos, in this sease t00. the envirormental
seach of the MVRMA may not be as great as CEAA. Accordingly, the MVRMA does not signal
Patliament’s igtention to expand fhe scope of thase projects pre-dating June 22, 1984 that exe
subject 1o fll scale estviropmentsl agseasotats. ‘

1384, but mezely that it be fhe subject of & licence issued prior to June 22, 1984, In othey words,
to fall within the Scope of the exevyption under 5.157. 1, ons of the qualities of characteristics of
the undertaking ig that it ymust have bad 2 Bicence issued as of June 22, 1984 Tungsten's

undertaking did.

Do requirement that the nndertaking be operating today wader an original licence isaued before
Fune 22, 1924. Nor is thece a need for the ficence which is the subject matter of the renews]
application 10 be the same Yicence issued before Jime 23, 1984. Enstead, the focus is on the

wndertaking and whether it, and not jts carrent Heence, pre-dated Juge 22, 1984, The French
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: vel‘swnofs.l??.l :_sms;stcnxw:thtl_ii?mhnprenmnxefmingas itdoes to: "une activite vises
Par un permmg 4éliveé avant le 22 juin 1984*. To put it another way, the licence renews!
application must relate to the s2me undertaking that was issued a licence befors e 22, 1524,

i :
; [34] It has been migued that if Tungaten’s undartaking, and others, w
| F 3 s Were exempt from Part 5,
they would egjoy = abs:ahn‘z excwptian from enviconmental monitoring on mypbasia and. this
f c:nld not have been Parl_mmem_:_‘s mmion. Bowever, the asmption nnderlying this argument
‘: : 1co mc;:nect. ?:: nmst d:sdngmsh betuieen l:nndibnnn im;_:usedbeioa:e ¥project is built (facility
S.mp; y cs) opembnnal standards applicable to existing projects (opevational compliance).
1mply becanse an undertaking may be exempt from the full Panoply of envirommental assesements
under Pare 5 of the MYRMA does not mean that the undertaking is exempt from applicable

envircnment receives “carsful consideration® before actions are taken in 1
developments, Hence, this too supports the conclusion that Patlament dld&gpnita geﬁtdoio;:ltll
covironmental assessment for Hoence renewa] applications affocting undertakings in Tespect of

E
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In this casc, Tungsten's application for repewal of its water liceace does and thus, we Jcave that
issue for another day.

[38} The appeal is therefore allowed, The order of the chambers judge is vacated; the Board
order is quashed and the matter is remsitted to the Board for reconsidetation jg light of these

Teasons.

APPEAL HEARD on March 31%, 2003
AT EDMONTON, ALBERTA

NORTHWEST TERRITORTES
this / dayof fMAY 2003

LS
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APPEAL #A-0001-AP-2003000001 AD, 2003

IN THE COURT OF AFPEAY. OF
THE NORTHWEST TERRITORINS

IN THE MATYBR OF AN APPLICATION FOR THE
RENEWAL OF WATER LICENCE N3L2-0004 BY
NORTH AMERICAN TUNGSTEN
CORPORATION LTD.

EBETWEEN:

NORTHAMERICANTUNGS’I‘EN A O
CORPORATION LID,

APPELLANT
(APPLICGANT)

< and - '
MACKENZIE VALLEY LAND AND WATER BOARD

RESPONDENT
- (RESPONDENT)

MBMORANDIM OF JUDGMENT
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