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Reasons for Decision 
In the matter of:  EA2425-02- Norman Wells Operations, Imperial Oil Resources 

NWT Limited (“Imperial”) 

And in the matter of:  A Request for a ruling from Imperial, dated October 9, 2024 

 

Summary of the Review Board’s decision 

1. The Mackenzie Valley Environmental Impact Review Board (“Review Board”) has 
determined it will not grant the relief sought in Imperial’s Request for Ruling.  

2. The Review Board will therefore continue the environmental assessment (“EA”) 
proceeding as required by subsection 126(2) Mackenzie Valley Resource Management 
Act (“MVRMA”).  

3. The matters raised by the Parties in this Request for Ruling and the Review Board’s 
findings on each are as follows: 

i. Does the Review Board have the authority to address Imperial’s Request for 
a Ruling? 

a. The Review Board answers in the affirmative. 
ii. Is Imperial correct that section 157.1 prevails over section 126(2)(b) of the 

MVRMA which implements article 25.3.4 of the Sahtu Agreement?  
a. The Review Board answers in the negative. 

iii. Are the Applications a “proposed development”? 
a. The Review Board answers in the affirmative. 

iv. Is the GNWT correct in saying that the Review Board cannot determine 
whether the Applications are exempt or excluded by way of section 157.1? 

a. The Review Board answers in the negative. 
v. Are the Applications excluded from treatment under Part 5 of the MVRMA 

by section 157.1 of the MVRMA?  
a. Given the Review Board’s conclusion that article 25.3.4 of the Sahtu 

Agreement prevails over section 157.1 of the MVRMA, the Review 
Board is not required to consider whether the Applications relate to 
significant alterations of the NWO, or the timing of approvals related 
to the NWO. 

vi. Are the SSI Referrals duplicative of proceedings before the CER and SLWB? 
a. The Review Board answers in the negative. 

vii. Was there a lack of procedural fairness? 
a. The Review Board answers in the negative. 
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Background  

4. Imperial Oi Resources NWT Limited (“Imperial”) has been conducting operations in 
Norman Wells (“NWO”) since the 1920s and has long regulatory history.1 Because of 
the interest in mineral and oil and gas resources in the Mackenzie Valley, the 
Government of Canada entered treaty negotiations with First Nations in the area, 
including those in  the Sahtu region. This culminated in 1921 with the signing of Treaty 
11 in Fort Norman (Tulita) and Fort Good Hope.2 

5. In 1993, the Sahtu Dene and Métis signed a comprehensive land claim agreement (the 
Sahtu Agreement), a modern treaty with the Government of Canada that superseded 
Treaty 11 in the Sahtu region.  

6. The Mackenzie Valley Resource Management Act (“MVRMA”), a requirement of the 
Sahtu Agreement that enables an integrated and coordinated system of land and water 
management in the Mackenzie Valley, came into force in 1998.  

7. Since that time, Imperial has conducted its operations in Norman Wells under the 
MVRMA system and according to the terms and conditions of water licences (“WL”) 
issued by the Sahtu Land and Water Board (“SLWB”) and operations authorizations 
(“OA”) issued by the Canada Oil and Gas Lands Administration, and more recently, the 
National Energy Board (now the Canada Energy Regulator or “CER”). 

8. Some of the recent regulatory authorizations, as described in the OA and WL 
applications, include: 

i. The 1985 Productions Operations Approval 
ii. WL S99L1-003, which was a renewal of licence N3L3-0919 (issued in April 

1999, and subject to a preliminary screening) 
iii. WL S03L1-001 in 2003, which was exempt from preliminary screening.  
iv. WL S13L1-007 in 2013, which was exempt from preliminary screening. This 

licence is set to expire in March 2025.  
v. OA 1210-001, issued in December 2014 by the Chief Conservation Officer 

of the National Energy Board, now the CER, pursuant to an application 

 

 

 This history is summarized in Imperial’s applications to the SLWB and CER for its water licence renewal and 
OA variance, respectively.  

 René Fumoleau, "As Long as This Land Shall Last, A History of Treaty 8 and Treaty 11, 1870-1939”, University 
of Calgary Press, 2004; see pages 200-204 linking Treaty 11 negotiations with the oil discovery at Norman 
Wells. 

https://lwb-registry-867.s3.ca-central-1.amazonaws.com/Documents/S24L1-005/S24L1-005%20-%20S13L1-007%20Renewal%20Application%20-%20Norman%20Wells%20Operation%20-%20June12_24.pdf
https://docs2.cer-rec.gc.ca/ll-eng/llisapi.dll/fetch/2000/90464/2487702/4096739/4418517/4418853/4416597/C27037-2_Imperial_Application_for_Variance_of_Operations_Authorization_1210-001_-_A8U1L3.pdf?nodeid=4417076&vernum=-2
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under Section 5(1)(b) of the Canada Oil and Gas Operations Act (“COGOA”). 
This OA is set to expire December 31, 2024.  

9. In November 2023, Imperial applied to the CER for a variance of OA 1210-001 to renew 
their operations for 10 years. Imperial also submitted a WL renewal application to the 
SLWB in June of 2024 for WL S13L1-007, which requested a 10-yr extension. The CER 
and SLWB initiated and duly ran proceedings for the OA variance application and WL 
renewal application, respectively. ,  

Referral to environmental assessment 

10.  On September 30, 2024 the Sahtu Secretariat Inc. (“SSI“) sent letters to the Mackenzie 
Valley Environmental Impact Review Board (“Review Board”) referring both the renewal 
application for Type A WL S24L1-005 and application for variance of OA1210-001 to 
environmental assessment (together, “the Applications”).5,6  Since these regulatory tools 
are both requirements of a single development, that is, the NWO, the Applications are 
part of the same development, as defined in section 111 of the MVRMA.  

11. Subsection 126(2) of the MVRMA requires the Review Board to conduct an EA of a 
proposal for development that is referred to it by the Sahtu First Nation (which has been 
continued as the Sahtu Secretariat Inc. or SSI). The Review Board accordingly notified 
parties about the commencement of the EA. 7  

12. The Review Board must set the scope of development and scope of assessment for each 
EA that it conducts.8 The Review Board identifies and refines the scope of development 
and scope of assessment through its scoping process, which is the first procedural step 
the Review Board takes following the initiation of the EA.  

 

 

 The CER’s timeline for its hearing is available here: CER – Imperial – Imperial Oil Resources NWT Limited – 
Variance Application for Operations Authorization and Application for Line 490 Replacement Activities 

 The SLWB’s workplan for this proceeding is available online here: Sahtu Land & Water Board  

 See referral letter: SSI to SLWB re Water License (1).pdf 

 See referral letter: SSI to CER re OA Extension.pdf 

 See Notice of environmental assessment: Letter 

 As required by subsection 117(1) of the MVRMA.  

https://www.cer-rec.gc.ca/en/applications-hearings/view-applications-projects/imperial-oil-resources-nwt-limited-variance-application-operations-authorization/
https://www.cer-rec.gc.ca/en/applications-hearings/view-applications-projects/imperial-oil-resources-nwt-limited-variance-application-operations-authorization/
https://lwb-registry-867.s3.ca-central-1.amazonaws.com/Documents/S13L1-007/S13L1-007%20-%20Updated%20Work%20Plan%20-%20Nov%2010_14.pdf
https://reviewboard.ca/upload/project_document/SSI%20to%20SLWB%20re%20Water%20License%20%281%29.pdf
https://reviewboard.ca/upload/project_document/SSI%20to%20CER%20re%20OA%20Extension.pdf
https://reviewboard.ca/upload/project_document/Notice%20of%20EA2425-02%2C%20NWO.pdf
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Request for Ruling process 

13. On October 9, 2024, Imperial submitted a Request for Ruling asking the Review Board 
to reconsider its decision to conduct an EA of the Applications.9  

14. As required by its Rules of Procedure,10 the Review Board issued a Directive requesting 
submissions from interested parties and, in particular, from governments and 
organizations with referral authority under subsection 126(2) of the MVRMA.11 This 
Directive was distributed to all interested parties using the online distribution list and 
sent directly to governments and organizations with this referral authority. Imperial was 
provided the opportunity to respond to these submissions.12  

15. The Review Board has fully considered all the submissions from parties in response to 
Imperial’s Request for Ruling and references key submissions throughout these reasons.  

The facts and basic legal background 

16. SSI referred both the OA Variance Application and the WL renewal application to EA. 

17. Article 25.3.4 of the Sahtu Agreement states, “[a] development proposal in the 
settlement area or which may impact upon the settlement area may be referred for 
assessment to the Review Board by the Sahtu Tribal Council or any governmental 
authority, and by the Review Board on its own motion”.  

18. Subsection 126(2) of the MVRMA says “the Review Board shall conduct an 
environmental assessment of a proposal that is referred to it…by the Sahtu First 
Nation...” 

19. The term “development” is defined in section 111 of the MVRMA to mean “any 
undertaking, or any part or extension of an undertaking, which is carried out on land or 
water….”  

20. The NWO is in the Sahtu Settlement Area under the Sahtu Agreement. 

 

 

 See the Request for Ruling: Request for Ruling - MVEIRB Decision.pdf 

 Available online here: https://reviewboard.ca/file/2584/download?token=sRwF_tKr  

 See the Directive: https://reviewboard.ca/upload/project_document/Imperial%20Ruling%20Directive.pdf  

 Full timeline for the Request for Ruling process is available here: 
https://reviewboard.ca/upload/project_document/Notice%20of%20Proceeding-
%20updated%20timeline%20for%20Board%20response%202.pdf  

https://reviewboard.ca/upload/project_document/Request%20for%20Ruling%20-%20MVEIRB%20Decision.pdf
https://reviewboard.ca/file/2584/download?token=sRwF_tKr
https://reviewboard.ca/upload/project_document/Imperial%20Ruling%20Directive.pdf
https://reviewboard.ca/upload/project_document/Notice%20of%20Proceeding-%20updated%20timeline%20for%20Board%20response%202.pdf
https://reviewboard.ca/upload/project_document/Notice%20of%20Proceeding-%20updated%20timeline%20for%20Board%20response%202.pdf
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21. Article 25.3.3(a) of the Sahtu Agreement states, “[l]egislation may provide:  

a. for development proposals or classes thereof, which are exempt from the 
process of environmental impact assessment and for the amendment of any such 
exemptions; and 

b. for a preliminary screening of development proposals by any government 
department or board, to determine whether any assessment is required.” 

22.  Section 157.1 of the MVRMA states that “Part 5 does not apply in respect of any licence, 
permit or other authorization related to an undertaking that is the subject of a licence 
or permit issued before June 22, 1984, except a licence, permit or other authorization 
for an abandonment, decommissioning or other significant alteration of the project.” 

23. To the extent that there is inconsistency between the MVRMA and the Sahtu Agreement, 
the Sahtu Agreement prevails (see article 3.1.22 of the Sahtu Agreement, and section 5(1) 
of the MVRMA ).  

The issues and parties’ positions 

24. Imperial has requested the Review Board to make a ruling on the following question: 

“Does the Sahtu Secretariat Incorporated have the authority to refer Imperial’s Water 
Licence renewal application (S24L1-005) and Operations Authorization (1210-001) to 
the review Board for EA under paragraph 126(2)(b) of the MVRMA (“SSI Referrals”), 
considering subsection 157.1 of the MVRMA as well as the other arguments described 
in Imperial’s Request for Ruling?” 

25. Imperial submits that section 126(2) of the MVRMA does not apply to the Applications 
for the following reasons: 

(a) “Section 157.1 of the MVRMA excludes NWO from the application of Part 5 and 
126(2)(b) specifically. 

(b) The Applications are not a “proposal for development” as contemplated under 
section 126(2)(b) of the MVRMA. 

(c) The Referrals are duplicative of proceedings before the CER and the SLWB that are 
substantially completed, and unnecessarily interfere with final determinations in 
those matters. 

(d) Imperial was not provided an opportunity to be heard in respect of the SSI Referrals 
and the Review Board’s Decision prior to their issuance.” 
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26. Imperial requests that the Review Board reverse its response to the SSI Referrals and 
decline to conduct an EA of the Applications. 

27. SSI submits that the Review Board has no jurisdiction to rehear and reconsider a 
decision already made. SSI relies on the legal principle of “functus officio” – that once a 
tribunal has reached a final decision that decision cannot be revisited unless authorized 
by statute. SSI submits that the MVRMA does not permit the Review Board to reconsider 
its decision and argues the Board has no jurisdiction to reverse its decision to conduct 
an EA. 

28. SSI submits that even if the Review Board does have the authority to rehear or 
reconsider its decision, it ought not to do so.  SSI submits that article 25.3.4 of the Sahtu 
Agreement gives the Sahtu an unqualified right to refer a development proposal for EA.  
SSI submits that this right prevails over section 157.1 of the MVRMA.   

29. The Tlicho Government (“TG”), K’ahsho Got’ine Committee (“KGC”), and Délın̨ę Got’ın̨ę 
Government (“DGG”) also submit that article 25.3.4 gives the SSI a right to refer a 
development proposal for EA that is unqualified by section 157.1 of the MVRMA. 

30. GNWT submits that the SSI Referrals to EA are premature and need to await 
determinations from the CER and the SLWB about whether the NWO is exempt from 
preliminary screening under section 124(1) (a) of the MVRMA or excluded from Part 5 
under section 157.1 of the MVRMA. Following those determinations the GNWT 
suggests an EA could be reinstated. 

Review Board reasons and analysis 
Does the Review Board have the authority to address Imperial’s Request for a Ruling? 

31. The first question the Review Board must address is whether it has the jurisdiction to 
consider Imperial’s Request for Ruling.  

32. We answer this question in the affirmative.  

33. TG submits that the Review Board does not have the authority to rule on jurisdictional 
issues. Respectfully, we disagree. While TG correctly asserts that determining the 
applicability of section 157.1 to referrals under section 126(2)(b) is a jurisdictional issue, 
it does not provide any authority for its claim that the Review Board cannot decide such 
issues.  

34. The Review Board’s jurisdiction is derived from its enabling statute, in this case, the 
MVRMA. Specifically, the Review Board is established and its roles and authorities set 
out in Part 5 of the MVRMA. Section 114 sets out the purposes of Part 5: 
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“114. The purpose of this Part is to establish a process comprising a preliminary 
screening, an environmental assessment, and an environmental impact review 
in relation to proposals for development, and  

(a) to establish the Review Board as the main instrument in the Mackenzie Valley 
for the environmental assessment and environmental impact review of 
developments;  

(b) to ensure that the impact on the environment of the proposed development 
receives careful considerations before actions are taken in connection with 
them;  

(c) to ensure that the concerns of aboriginal people and the general public are 
taken in account in that process.”  

35. Accordingly, whether the Review Board has jurisdiction to consider the Request for 
Ruling depends on the proper interpretation of the MVRMA.  In Tlicho v. Mackenzie 
Valley Impact Review Board, the Northwest Territories Supreme Court (“NWTSC”) 
observed at paragraph 33 that a contextual interpretation of the MVRMA suggests that 
the Review Board has a broad mandate to assess the potential environmental impact of 
projects for development, and corresponding broad powers and discretion to carry out 
this mandate. 

36. In the Review Board’s view, this broad mandate necessarily implies the ability to 
interpret and apply Part 5 of the MVRMA, including determining the relationship 
between sections 126(2)(b) and 157.1. Without this ability, the Review Board could not 
fulfil its role. 

37. TG further argues that the “referring authority” – in this case, SSI – determines whether 
a proposed project is exempt under section 157.1 of the MVRMA. With respect, this 
interpretation cannot be correct. Accepting TG’s position would allow SSI or any 
referring authority to undermine the authority granted to the Review Board under the 
Sahtu Agreement and under the MVRMA to interpret and apply its enabling statute.  

38. Neither the Sahtu Agreement nor the MVRMA says which organization has the authority 
to interpret and apply section 157.1.  

39. Although the cases of North American Tungsten and Canadian Zinc dealt with the 
jurisdiction of the Mackenzie Valley Land and Water Board (“MVLWB”), which derives 

 

 

 Tlicho Government v MacKenzie Valley Impact Review Board, 2011 NWTSC 31, at para 22 [Tlicho Government]. 
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its authority from a different part of the MVRMA, these cases are limited to the 
interpretation of section 157.1 and the scope of its application.14   

40. In neither case did the Northwest Territories Court of Appeal (“NWTCA”) or the NWTSC 
suggest that the MVLWB acted outside its jurisdiction in determining the applicability 
of section 157.1 of the MVRMA. Similarly, the Review Board has the jurisdiction to 
determine the applicability of section 157.1 to the Applications, which are potentially 
affected by section 126(2)(b), for the purposes of determining whether it may proceed 
with the EA of the Applications.  

41. In addition, SSI argues that the Review Board does not have jurisdiction to rule on the 
Request for Ruling, claiming it is “functus officio”. However, for the reasons set out 
below, the Review Board has determined that it is not functus officio.   

42. Put simply, the doctrine of functus officio holds that once a board or tribunal has made 
a final decision, its statutory authority is exhausted, and it no longer has jurisdiction to 
reconsider the case.  The leading case on this doctrine in the context of administrative 
tribunals is Chandler v. Alberta Association of Architects , where Sopinka J. explains at 
paragraph 40: 

“The doctrine of functus officio states that an adjudicator, be it an arbitrator, an 
administrative tribunal, or a court, once it has reached its decision it cannot afterwards alter 
its award except to correct clerical mistakes or errors arising from an accidental slip or 
omission (Re Nelsons Laundries Ltd. and Laundry, Dry Cleaning and Dye House Workers’ 
International Union, Local No. 292 (1964), 44 D.L.R (2d) 463).”  

43. For the doctrine to apply, the decision in question must be final. In this case, the Review 
Board finds that initiating an EA following a section 126(2)(b) referral is not a final 
decision but rather a procedural matter. As Imperial correctly notes in its Reply 
Submissions, the Review Board is master of its own procedure,  with jurisdiction under 
article 25.1.3(e) of the Sahtu Agreement to establish its own rules of procedure.  

 

 

 North American Tungsten Corp. Ltd. v Mackenzie Valley Land and Water Board, 2003 NWTCA 5 [Tungsten]; see 
also Canadian Zinc Corp v Mackenzie Valley Land and Water Board, 2005 NWTSC 48 [Canadian Zinc]. 

 Canadian Broadcasting Corp. v Manitoba, 2021 SCC 33, at paras. 32-35. 

 [1989] 2 SCR 848 (“Chandler”). 

 Prassad v Canada (Minister of Employment and Immigration, 1989 CanLII 131 (SCC) at 568-569.  

 Sahtu Agreement, s. 25.1.3(e): “The Planning Board, the Review Board, and the Land and Water Board may 
establish their own rules of procedure in accordance with legislation.” 
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44. Moreover, the doctrine of functus officio does not apply to preliminary procedural steps 
that do not require finality.  Initiating an EA following a referral from a referring 
authority is procedural as evidenced by the language of the MVRMA.  

45. First, section 126(2)(b) mandates that the Review Board initiate the EA upon referral 
from the Sahtu First Nation, there is no decision to be made. This is further supported 
by section 126(5), which reads:  

“The Review Board shall give notice of a referral of a proposal under subsection (2), or a 
decision to conduct an environmental assessment under subsection (3), to the person or 
body that proposes to carry out the development.” [emphasis added] 

46. This language distinguishes between a “decision to conduct an environmental 
assessment” under subsection (3) and a referral under subsection (2). It implies that 
initiating the process following a referral is neither a final decision nor a substantive 
decision.  

47. Accordingly, the Review Board is not functus officio and has jurisdiction to rule on 
Imperial’s Request for Ruling. 

48. In the alternative, jurisprudence confirms that the doctrine of functus officio is applied 
more flexibly to administrative tribunals than to courts. In Chandler, Sopinka J. observes 
that the doctrine does not apply to administrative tribunals in the same manner as it 
applies to courts. He notes that “justice” may sometimes necessitate a “more flexible 
and less formalistic” application of the doctrine in cases where administrative tribunals’ 
decision-making processes lack a statutory appeal. At paragraph 21, Sopinka J. explains: 

“To this extent, the principle of functus officio applies. It is based, however, on the 
policy ground which favours finality of proceedings rather than the rule which was 
developed with respect to formal judgments of a court whose decision was subject to a 
full appeal. For this reason I am of the opinion that its application must be more flexible 
and less formalistic in respect to the decisions of administrative tribunals which are 
subject to appeal only on a point of law. Justice may require the reopening of 
administrative proceedings in order to provide relief which would otherwise be 
available on appeal.” 

49. Further, at paragraph 23, Sopinka J. states: 

 

 

 Safe Food Matters Inc. v Canada (Attorney General), 2023 FC 1471, at paras. 79-85.  
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“Furthermore, if the tribunal has failed to dispose of an issue which is fairly raised by 
the proceedings and of which the tribunal is empowered by its enabling statute to 
dispose, it ought to be allowed to complete its statutory task.” 

50. As noted by Imperial in its Reply Submissions, the applicability of section 126(2)(b) of 
the MVRMA has not yet been considered by the Review Board. In light of the flexible 
approach outlined in Chandler and the associated ability to dispose of new issues fairly 
raised, the Review Board has determined that the doctrine of functus officio does not 
apply in this case. 

51. Given the Review Board’s mandate to interpret and apply Part 5 of the MVRMA, it is 
within its jurisdiction to consider the applicability of sections 126(2)(b) and 157.1, even 
after a referral has been received and the EA process initiated.  

Is Imperial correct that section 157.1 prevails over section 126(2)(b) of the MVRMA which 
implements article 25.3.4 of the Sahtu Agreement? 

52. The second question the Review Board must address is whether section 157.1 of the 
MVRMA prevails over article 25.3.4 of the Sahtu Agreement.  

53. The Review Board answers this question in the negative. 

54. The Courts have developed principles for the interpretation of modern treaties.  The 
Review Board  will review this jurisprudence, the relevant provisions of the Sahtu 
Agreement and the MVRMA, and then provide the Review Board’s analysis. 

Jurisprudence Related to Modern Treaty Interpretation 

55. The Supreme Court of Canada summarized the principles to be applied to modern treaty 
interpretation in First Nation of Nacho Nyak Dun v. the Yukon.  This jurisprudence has 
been applied by the Northwest Territories Supreme Court in Tłıc̨hǫ Government  and 
Colville Lake.   

56. The principles are summarised by the Supreme Court as follows: 

 

 

 First Nation of Nacho Nyak Dun v. Yukon, 2017 SCC 58, at paras. 36-38 [Nacho Nyak Dun]. 

 Tlicho Government, supra note 13. 

 Colville Lake Renewable Resources Council  v Northwest Territories (Minister of Environment and Natural Resources, 
2023 NWTSC 22 [Colville]. 
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(a) Because modern treaties are “meticulously negotiated by well-resourced 
parties”, courts must “pay close attention to [their] terms”  

(b)  “[M]odern treaties are designed to place Aboriginal and non-Aboriginal relations 
in the mainstream legal system with its advantages of continuity, transparency, 
and predictability”  

(c) Compared to their historic counterparts, modern treaties are detailed documents 
and deference to their text is warranted  

(d) Paying close attention to the terms of a modern treaty means interpreting the 
provision at issue in light of the treaty text as a whole and the treaty’s objectives  

(e) A modern treaty will not accomplish its purpose of fostering positive, long-term 
relationships between Indigenous peoples and the Crown if it is interpreted “ in 
an ungenerous manner or as if it were an every day commercial contract”  

(f) While courts must “strive to respect [the] handiwork” of the parties to a modern 
treaty, this is always “subject to such constitutional limitations as the honour of 
the Crown” 

(g) By applying these interpretive principles, courts can help ensure that modern 
treaties will advance reconciliation. Modern treaties do so by addressing land 
claims disputes and “by creating the legal basis to foster a positive long-term 
relationship”  

(h) Although not exhaustively so, reconciliation is found in the respectful fulfillment 
of a modern treaty’s terms. 

(i) Modern treaties must also be interpreted in light of the interpretive provisions of 
the treaty itself.  

57. The Review Board will next review the relevant provisions of the Sahtu Agreement and 
the MVRMA and then provide the Review Board’s analysis. 

The Sahtu Agreement 

58. In light of the above jurisprudence, in interpreting article 25.3.4 of the Sahtu Agreement, 
the Review Board must pay close attention to the terms of the provision, the treaty text 

 

 

 Nacho Nyak Dun, supra note 20 at para 37. 
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as a whole, and the treaty's objectives. As such, the Review Board references the most 
relevant articles of the Sahtu Agreement below. 

Chapter 1 - Objectives 

59. Chapter 1 of the Sahtu Agreement provides the treaty’s objectives under article 1.1.1 as 
follows: 

1.1.1 The Sahtu Dene and Metis and Canada have negotiated this agreement in order 
to meet these objectives:  
 

(a) to provide for certainty and clarity of rights to ownership and use of land and 
resources;  

(b) to provide the specific rights and benefits in this agreement in exchange for the 
relinquishment by the Sahtu Dene and Metis of certain rights claimed in any 
part of Canada by treaty or otherwise;  

(c) to recognize and encourage the way of life of the Sahtu Dene and Metis which 
is based on the cultural and economic relationship between them and the land;  

[…] 

(g) to provide the Sahtu Dene and Metis the right to participate in decision making 
concerning the use, management and conservation of land, water and resources;  

(h) to protect and conserve the wildlife and environment of the settlement area for 
present and future generations; and  

[…] 

[emphasis added] 

Chapter 3 - General Provisions 

60. Chapter 3 of the Sahtu Agreement sets out the “General Provisions” including the 
following interpretive provisions of the Treaty: 

3.1.18 This agreement may be examined as an aid to interpretation where there is any 
doubt in respect of the meaning of any legislation implementing the provisions of this 
agreement. 

3.1.19 There shall not be any presumption that doubtful expressions in this agreement 
be interpreted in favour of government or the Sahtu Dene or Metis. 

3.1.22 Where there is any inconsistency or conflict between the settlement legislation 
or this agreement and the provisions of any law, the settlement legislation or this 
agreement, as the case may be, shall prevail to the extent of the inconsistency or 
conflict. 
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Chapter 25 – Land and Water Regulation 

61. Chapter 25 of the Sahtu Agreement governs land and water management within the 
Mackenzie Valley. Part 25.3 specifically governs environmental impact assessment and 
review of development proposals within the Mackenzie Valley, with article 25.3.1 
providing as follows: 

25.3.1  All development proposals in the Mackenzie Valley, including development 
proposals in relation to Sahtu lands, shall be subject to the process of environmental 
impact assessment and review as set out in 25.3. [emphasis added] 

62. Chapter 2 of the Sahtu Agreement defines “development proposal” as follows: 

"development proposal" means a proposed development activity outside local 
government boundaries, or within such boundaries where the undertaking would be 
likely to have a significant impact on air, water or renewable resources; [emphasis 
added] 

63. Chapter 2 also defines “development activity” as follows: 

"development activity" means any private, local, territorial or federal government 
undertaking, or extension thereof, on land or water; [emphasis added] 

64. The Sahtu Agreement outlines a system where legislation was required to be enacted for 
the implementation of the environmental impact and review provisions in Chapter 25.  

65. Specifically, article 25.3.3 of Chapter 25 provides that legislation may be enacted to 
address exemptions from the requirement for an environmental impact assessment and 
the Review Board’s discretion to refer a development proposal to EA which would 
otherwise be exempt:  

25.3.3 (a)  Legislation may provide  

(i) for development proposals or classes thereof which are exempt from the 
process of environmental impact assessment and for the amendment of any such 
exemptions; and  

(ii) for a preliminary screening of development proposals by any government 
department or board, in order to determine whether any assessment is required. 

(b) Legislation shall provide that a development proposal which would otherwise 
be exempt from assessment may be assessed if, in the opinion of the Review Board, it 
is considered to be of special environmental concern by reason of its cumulative 
effects or otherwise. [emphasis added] 

66. Article 25.3.4 of the Sahtu Agreement allows the Sahtu Tribal Council (continued as SSI), 
any governmental authority, or the Review Board to refer a development proposal in 
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the settlement area or which may impact the settlement area to the Review Board for 
an EA. Article 25.3.4 provides as follows: 

25.3.4 A development proposal in the settlement area or which may impact upon the 
settlement area may be referred for assessment to the Review Board by the Sahtu 
Tribal Council or any governmental authority, and by the Review Board on its own 
motion. [emphasis added] 

67. Article 25.3.5 describes the Review Board’s EA process as follows: 

25.3.5 (a) Subject to 25.3.3(a), a development proposal shall be assessed by the Review 
Board in order to determine whether the proposed development will likely have a 
significant adverse impact on the environment or will likely be a cause of significant 
public concern. In making its determination the Review Board may consider terms and 
conditions to the proposed development which would prevent significant adverse 
impact on the environment and may recommend the imposition of such terms and 
conditions to the Minister. Such terms and conditions shall be subject to review 
pursuant to 25.3.14. 

(b) Where the Review Board determines that the proposed development will likely 
have a significant adverse impact on the environment or will likely be a cause of 
significant public concern, the Review Board shall determine that the proposed 
development be subject to an environmental impact review.  

 

(c) No licence or approval that would have the effect of permitting a development 
proposal to proceed shall be issued in respect of the proposal until the processes 
referred to in (a) and (b), and 25.3.7 or 25.3.8 have been completed. [emphasis added] 

The MVRMA 

68. The land and water regulation provisions of the Sahtu Agreement are implemented by 
legislation. Article 25.3.2(a) of the Sahtu Agreement provides for the establishment of 
the Review Board by way of legislation. The result was the MVRMA. Section 112 of the 
MVRMA establishes the Review Board, and Part 5 of the MVRMA implements the EA 
provisions of the Sahtu Agreement. 

69. As provided in the Sahtu Agreement, the Part 5 EA process is Application driven, and 
generally starts with a preliminary screening.   

70. Under section 124 of the MVRMA when an application listed in the Preliminary Screening 
Requirement Regulations, SOR/99-12 (“PSRR”) is made to a regulatory authority or 
designated regulatory agency, it must conduct a preliminary screening of the 
development, unless the development is exempted from preliminary screening pursuant 
to the Exemption List Regulations, SOR/99-13 (“ELR”) made under section 143(1) of the 
MVRMA. This exemption scheme is provided for in article 25.3.3 of the Sahtu Agreement. 
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71. Section 126(2)(b) of the MVRMA directs the Review Board to conduct an EA when the 
SSI refers a development proposal that is in the settlement area or which may have an 
impact on the environment in the settlement area (the article 25.3.4 referral right): 

“126 (2) Notwithstanding any determination on a preliminary screening, the Review 
Board shall conduct an environmental assessment of a proposal for a development that 
is referred to it by 

(a) a regulatory authority, designated regulatory agency or department or 
agency of the federal or territorial government; 

(b) the Gwich’in or Sahtu First Nation, in the case of a development to be 
carried out in its settlement area or a development that might have an impact 
on the environment in that settlement area;….[emphasis added] 

72. Section 157.1 of the MVRMA is a transitional provision that excludes the application of 
Part 5 of the MVRMA for certain undertakings: 

“157.1 Part 5 does not apply in respect of any licence, permit or other authorization 
related to an undertaking that is the subject of a licence or permit issued before June 
22, 1984, except a licence, permit or other authorization for an abandonment, 
decommissioning or other significant alteration of the project.” 

73. Section 5(1) of the MVRMA provides how conflicts are to be addressed: 

“5 (1) If there is any inconsistency or conflict between this Act and a land claim 
agreement, the Déline Agreement, an Act giving effect to any of those agreements or 
the Indian Act, then the land claim agreement, the Déline Agreement, the Act or 
the Indian Act prevails over this Act to the extent of the inconsistency or conflict.” 

Summary of the Parties’ Arguments  

74. SSI and TG submit that the authority under article 25.3.4 of the Sahtu Agreement is an 
“unqualified right” and submit that section 157.1 of the MVRMA does not qualify or limit 
this right.   

75. In its response, Imperial argues that section 126(2)(b) of the MVRMA provides a clear 
and specific mechanism for the exercise of article 25.3.4 of the Sahtu Agreement and 
that section 126(2)(b) is subject to the exclusion under section 157.1 of the MVRMA for 
certain existing developments. 

76. The Review Board agrees with Imperial that section 126(2)(b) of the MVRMA provides 
the legislative mechanism under which SSI may exercise the authority set out under 
article 25.3.4 of the Sahtu Agreement.  

77. Section 126(2)(b) is substantively and textually aligned with the authority granted under 
article 25.3.4 of the Sahtu Agreement. It permits SSI to refer a proposed development to 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-i-5/latest/rsc-1985-c-i-5.html
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an EA if the development is carried out in the settlement area or might have an impact 
on the environment in that settlement area, and requires the Review Board to conduct 
the EA. 

78. The nearly identical language in section 126(2)(b) and article 25.3.4 underscores their 
functional relationship. Specifically, both provisions focus on enabling referrals for an 
EA based on similar criteria: SSI’s referral authority, proximity to the settlement area and 
potential environmental impact in the settlement area. 

79. Imperial then argues that the NWO falls within the transitional provision of the MVRMA, 
section 157.1, and as a result, Part 5 of the MVRMA and section 126(2)(b) specifically do 
not apply to the Applications. Although the effect of this interpretation is to remove 
SSI’s treaty right of referral in this case, Imperial argues that section 157.1 and the Sahtu 
Agreement can be interpreted harmoniously. 

80. However, as set out below, the proper interpretation of the treaty right in article 25.3.4 
of the Sahtu Agreement does not result in any indication that SSI’s referral rights could 
be removed by a transitional provision. Further, there is no provision in Chapter 25 of 
the Sahtu Agreement that could be construed to enable such an outcome. A close reading 
of article 25.3.3 does not lead to the conclusion that the implementation legislation 
would result in such an outcome.  

The Review Board’s Analysis 

Interpretation of Article 25.3.4  

81. A reasonable interpretation of article 25.3.4 together with articles 25.3.3 and 25.3.5, is 
that they contemplate two types of development proposals that can be referred to EA, 
each under certain circumstances:  

(a) A development proposal that would otherwise be exempt under the MVRMA can 
be referred by the Review Board where it is of the opinion that it is considered 
to be of special environmental concern by reason of its cumulative effects or 
otherwise (25.3.3(b)). 

 
(b) A development proposal in the settlement area or which may impact upon the 

settlement area can be referred by the Sahtu Tribal Council, any governmental 
authority, or the Review Board (25.3.4). 

 
82. The SSI Referrals fall into the second category: a referral under article 25.3.4 of the 

Sahtu Agreement. 
 

83. However, article 25.3.3 contains subparagraphs (a) and (b), which provide context and 
must be read together to discern their intended meaning:  



 

 20 
  

 
(a) Paragraph 25.3.3(a) sets out the framework for preliminary screening and 

exemption legislation in subparagraphs (i) and (ii). 
 
(b) Paragraph 25.3.3(b) makes reference to a referral of a development proposal 

which is “exempt from assessment". This paragraph should be construed within 
the context of article 25.3.3 as a whole. The exemption referenced in 25.3.3(b) 
aligns with the preliminary screening and exemption mechanisms set forth in the 
legislation required by this article (i.e., section 124 of the MVRMA). 

 
(c) Article 25.5.3(b) only provides authority for the Review Board to order an EA of 

an otherwise exempt development. This is reflected in section 126(3) of the 
MVRMA. Whereas 25.3.4 allows for SSI, any governmental authority, or the 
Review Board to refer a development proposal to an EA. 

 
(d) Articles 25.3.3(b) and 25.3.4 set out different circumstances under which a 

development proposal can be referred to an EA. Pursuant to 25.3.3(b), where 
the Review Board is of the opinion that the otherwise exempt development 
proposal is considered of special environmental concern by reason of its 
cumulative effects or otherwise it can refer it. And pursuant to 25.3.4, there is a 
broad discretion to refer a development proposal to an EA where it is in the 
settlement area or which may impact upon the settlement area. The authority 
to apply article 25.3.4 is also broadened to not just the Review Board, but other 
organizations including the SSI. 
 

84. Looking to the larger context of the Sahtu Agreement, article 1.1.1(b) provides that one 
of the objectives of the treaty is to provide the Sahtu Dene and Métis the right to 
participate in decision making concerning the use, management and conservation of 
land, water and resources. Article 1.1.1(h) of the Sahtu Agreement provides the objective 
to protect and conserve the wildlife and environment of the settlement area for present 
and future generations. 

85. The referral under article 25.3.4 of the Sahtu Agreement (section 126(2)b) of the 
MVRMA) provides authority for SSI when concerned that a development proposal may 
have impacts in or to the Sahtu Settlement Area to decide that an EA should be 
conducted.  

86. However, outside of the Sahtu Settlement Area, or when there are no potential impacts 
on the Sahtu Settlement Area, Part 5 of the MVRMA only grants SSI the right to be 
consulted, as reflected in sections 123.1, 127.1 and 130(1.1)(b).  
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87. It is the Review Board’s view that referrals under section 126(2)(b) provide a substantive 
participation right to SSI that consultation, which although important, does not ensure 
meaningful decision-making. 

Exemptions Contemplated under Chapter 25 do not Include Section157.1 

88. The MVRMA was designed to implement the Sahtu Agreement by providing an integrated 
system of water and land management in the Mackenzie Valley region of the Northwest 
Territories.  

89. As such, the provisions of the MVRMA, including those that give the Review Board its 
jurisdiction and powers, must be interpreted in a manner that is harmonious with, and 
respectful of, the terms of the Sahtu Agreement.   

90. This is consistent with principles of modern treaty interpretation outlined by the 
Supreme Court of Canada in Nacho Nyak Dun, as well as the decision of the NWTSC in 
Tłı̨chǫ Government, where the Court confirmed that this interpretation is fundamental 
given the importance of the treaty itself and because the MVRMA actually serves to 
implement it.  Thus, all the provisions in the MVRMA must be interpreted in a way that 
upholds the overarching objectives of the Sahtu Agreement, and respects the authority 
and power that SSI has over the Sahtu Settlement Area.   

91. Of relevance to the Review Board’s analysis is the language in section 143(1)(c) of the 
MVRMA, that sets out regulation making powers: 

143 (1) The Governor in Council may, following consultation by the federal Minister 
with the territorial Minister, first nations and the Tlicho Government, make regulations 
for carrying out the purposes and provisions of this Part and, in particular, regulations 

c) exempting any development or class of development from a preliminary 
screening for a reason referred to in paragraph 124(1)(a) or (b); 

92. In reading sections 124 and 143(1)(c) of the MVRMA together with Chapter 25 of the 
Sahtu Agreement, it reasonably follows that the preliminary screening and exemption 

 

 

 De Beers Canada Inc. v Mackenzie Valley Environmental Impact Review Board, 2007 NWTSC 24 [De Beers], at 
para 18, citing Tungsten, supra note 14 at para 14. 

 The contents of this decision focus on the Sahtu Agreement and context but the MVRMA implements the land 
and water regulation provisions of all three Mackenzie Valley land claims.  

 Tlicho Government, supra note 13 at para 44. 

 Tlicho Government, supra note 13 at para 44. 
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processes contemplated in article 25.3.3 correspond with the preliminary screening 
process under section 124 and the ELR passed in accordance with section 143(1).  

93. This interpretation is further supported by sections 2 and 3 of the ELR, which describe 
the lists of “proposed or existing developments” that are exempt under the ELR where 
“preliminary screenings are not required by reason that their impact on the environment 
of the Mackenzie Valley is insignificant.”  

94. It is the Review Board’s view that the preliminary screening and exemption scheme 
under section 124 of the MVRMA and the ELR fulfill the provision for exemption under 
article 25.3.3(a)(i) of the Sahtu Agreement. In fact, the only exemptions contemplated in 
Chapter 25 are those referred to in article 25.3.3(a)(i) which are implemented through 
section 124 of the MVRMA, and the ELR.  

95. The Review Board further notes that the language of section 157.1 does not refer to 
exemptions. It simply says that MVRMA Part 5 does not apply to authorizations related 
to certain undertakings. If the drafters of the MVRMA intended to link this section to 
the section 25.3.3 provisions for exemptions, one would expect to see similar language 
in section 157.1. 

96. It is the Review Board’s view that section 157.1 of the MVRMA should not be considered 
an exemption contemplated under article 25.3.3 of the Sahtu Agreement.  

97. SSI submits that while section 157.1 may provide for “grandfathering” certain projects 
to exclude them from an EA, no such grandfathering provisions are contemplated in the 
Sahtu Agreement.  

98. Modern treaty interpretation requires the Review Board to pay close attention to the 
terms of the Sahtu Agreement.   The Review Board agrees with SSI to the extent that 
the Chapter 25 of the Sahtu Agreement does not explicitly provide for provisions to 
grandfather existing development. It is not reflected or contemplated within the 
application of article 25.3.4. Thus, the effect of section 157.1 to exclude SSI Referrals 
decades into the future cannot have been part of the intention of the parties under the 
Sahtu Agreement.  

Effect of Section 157.1 on Article 25.3.4 Referral Rights 

 

 

 Nacho Nyak Dun, supra note 20 at para 36 citing Quebec (Attorney General) v Moses, 2010 SCC 17, at para 17. 
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99. The Review Board now turns to the effect of section 157.1 of the MVRMA on the 
referral rights under article 25.3.4 of the Sahtu Agreement. 

100. While the Review Board has concluded that section 157.1 of the MVRMA is not 
considered an exemption as contemplated under Chapter 25 of the Sahtu Agreement 
or Part 5 of the MVRMA, the Review Board has nonetheless considered whether section 
157.1 applies to make Part 5 inapplicable to the Applications referred by SSI for an EA 
under section 126(2)(b). 

101. Imperial submits that section 157.1 of the MVRMA applies to exclude the 
Applications from Part 5 of the MVRMA. Imperial relies on Tungsten and Canadian Zinc, 
arguing that section 157.1 has consistently been interpreted to exempt undertakings 
that held licenses prior to June 22, 1984, from EAs, except where an application relating 
to an undertaking concerns a significant alteration to that undertaking. Imperial submits 
that the Applications in question fall squarely within this exclusion, as the licenses were 
issued before June 22, 1984, and do not involve a significant alteration to the 
undertaking.  

102. Imperial further submits that section 157.1 of the MVRMA is entirely consistent, 
and can be read harmoniously, with section 25.3.4 of the Sahtu Agreement. To support 
its position, Imperial relies on Tungsten, where the NWTCA stated:  

24      However, both the Comprehensive Agreements and the MVRMA also clearly 
recognize that a full scale environmental review will not be appropriate in respect of 
certain existing permits, projects and licences. Instead, both reflect that some 
grandfathering of existing developments is required to balance competing interests. 
Those interests include the legitimate goal of protecting land and water resources in 
the Mackenzie Valley for the benefit of its citizens, on the one hand, while, at the same 
time, exempting from the full force of new environmental legislation undertakings 
developed under an earlier legislative regime. For example, the Comprehensive 
Agreements explicitly protect certain mineral interests, and arguably rights associated 
therewith, in existence as of the date of the settlement legislation: see Gwich'in 
Agreement, s. 18.5.2, and Sahtu [Agreement], s. 19.5. 

103. The Review Board finds that the above arguments related to subsurface rights 
protection are irrelevant to the SSI Referrals. The treatment of these rights is not an 
analogy for the screening and EA process, and article 25.3.4 of the Sahtu Agreement. 

104. SSI submits that both Tungsten and Canadian Zinc are distinguishable. SSI submits 
that these cases turned entirely on the application of section 157.1 of the MVRMA, and 
the projects at issue were situated in the Dehcho region of the Northwest Territories, 
an unsettled area outside of the Sahtu Settlement Area.  

105. The Review Board agrees with SSI’s submissions on this issue. In considering the 
question of whether section 157.1 of the MVRMA applies to exclude article 25.3.4 of 



 

 24 
  

the Sahtu Agreement, the Review Board finds that Tungsten and Canadian Zinc are 
distinguishable and do not provide authority for the proposition that these provisions 
are entirely consistent as was argued by Imperial. 

106. While the NWTCA in Tungsten acknowledges that the Sahtu Agreement provides 
for the grandfathering of existing developments and the exemption from the “full force” 
of new environmental legislation for undertakings developed under an earlier legislative 
regime, the Review Board notes that the Court of Appeal was not tasked with the 
interpretation of a modern treaty. 

107. More specifically, there was no provision in that case equivalent to article 25.3.4 
of the Sahtu Agreement. There is no settled land claim in the Dehcho. Instead, both 
Tungsten and Canadian Zinc addressed whether a preliminary screening was required by 
the MVLWB based on an interpretation of the MVRMA. Neither case involved projects 
situated within a settlement area or engaged the constitutional considerations and 
interpretive principles unique to modern treaties. Consequently, the reasoning in these 
cases does not provide a basis for interpreting the relationship between section 157.1 
of the MVRMA and article 25.3.4 of the Sahtu Agreement. 

108. Furthermore, the Review Board notes that the decisions in Tungsten and 
Canadian Zinc were rendered prior to the Supreme Court of Canada’s landmark decision 
in Nacho Nyak Dun, which serves as the leading authority on the interpretation of 
modern treaties.  Nacho Nyak Dun underscores the principles of purposive and 
contextual interpretation, emphasizing the need to give effect to the objectives and 
intentions of modern treaties.  

109. Additionally, the most recent decision of the NWTSC in Colville , which 
addresses the interpretation of modern treaties affirms and the application of these 
interpretive principles to the Sahtu Agreement, highlights the constitutional nature of 
modern treaties and their role in advancing reconciliation. These developments in 
jurisprudence provide critical guidance that was not available at the time Tungsten and 
Canadian Zinc were decided, rendering their reasoning less applicable to the present 
matter. 

110. In the present case, the Applications pertain to developments within the Sahtu 
Settlement Area, and the Request for Ruling directly engages Section 35 rights under 

 

 

 Nacho Nyak Dun, supra note 20; Colville, supra note 22 at para 83. 

Colville, supra note 22. 
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the Sahtu Agreement.  These rights include the ability of SSI to refer development 
proposals to the Review Board for an EA where such developments occur within or may 
impact the settlement area. This constitutional context is integral to the Review Board’s 
analysis. 

111. Considering these factors, the Review Board finds that the constitutional 
framework of the Sahtu Agreement must be carefully considered and interpreted in 
accordance with recent cases. This context fundamentally distinguishes the legal 
framework applicable to the Request for Ruling from prior jurisprudence concerning 
section 157.1 of the MVRMA 

Are 157.1 and 25.3.4 in conflict such that the Sahtu Agreement Prevails? 

112. The Review Board answers in the affirmative. 

113. We will first review the jurisprudence on the law of conflicts and then apply it to 
section 157.1 and article 25.3.4 / section 126(2)(b). 

114. First, as Parliament is presumed to intend “harmony, coherence, and consistency 
between statutes dealing with the same subject matter,”32 two provisions applying to 
the same facts will be given effect in accordance with their terms so long as they do not 
conflict.33  

115. Accordingly, where multiple interpretations of a provision are possible, the 
presumption of coherence requires that the two statutes be read together so as to avoid 
conflict. Lamer C.J. wrote in Pointe-Claire (City) v. Quebec (Labour Court),  at para 6:  

“There is no doubt that the principle that statutes dealing with similar subjects must be 
presumed to be coherent means that interpretations favouring harmony among those 
statues should prevail over discordant ones…”  

116. Jurisprudence provides two approaches to conflicts: Operational Conflict and 
Frustration of Purpose. 

First Approach: Operational Conflict 

 

 

 Constitution Act, 1982, s 35, being schedule B to the Canada Act 1982 (UK), 1982, c 11. 

 R v Ulybel Enterprises Ltd., 2001 SCC 56, at para. 52. 

 Reference re Broadcasting Regulatory Policy CRTC 2010-167 and Broadcasting Order CRTC 2010-168, 2012 SCC 
68 [CRTC Reference]. 

 Pointe-Claire (City) v Quebec (Labour Court), [1997] 1 SCR 1015. 
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117. Essentially, laws will be in conflict where one enactment says “yes” and the other 
“no”; “the same citizens are being told to do inconsistent things”; compliance with one 
is defiance of the other.  

118. As noted by Imperial, overlapping provisions will be given effect according to 
their terms, unless they “cannot stand together”.  

119. In Lévis (City) v. Fraternité des policiers de Lévis Inc.,  Supreme Court of Canada 
was concerned with incoherence between provisions of two statutes emanating from 
the same legislature. Lévis defined conflict, at para 47:  

“The test for determining whether unavoidable conflict exists is well stated by 
Professor Côté in his treatise on statutory interpretation:  

According to case law, two statutes are not repugnant simply because they deal with 
the same subject: application of one must implicitly or explicitly preclude application of 
the other.  

(P.-A Côté, The Interpretation of Legislation in Canada (3rd ed. 2000) at p. 350).  

Thus, a law which provides for the expulsion of a train passenger who fails to pay the 
fare is not in conflict with another law that provides for a fine because the application 
of one law did not exclude the application of other (Paget). Unavoidable conflicts, on 
the other hand, occur when two pieces of legislation are directly contradictory or 
where their concurrent application would lead to unreasonable or absurd results. A 
law, for example, which allows for the extension of a time limit for filing an appeal only 
before it expires is in direct conflict with another law which allows for an extension to 
be granted after the time limit has expired (Massicotte v. Boutin, 1969 SCR 818).” 
[emphasis added].  

Second approach: Frustration of Purpose 

120. Absurd results can also refer to situations where the practical effect of one piece 
of legislation would be to frustrate the purpose of the other.   

121. Further, Lévis dealt with section 119 of Quebec’s Police Act (“PA”) and section 
116(6) of its Cities and Towns Act (“CTA”). The former provided that police officers found 
guilty of a hybrid offence under the Criminal Code must be dismissed unless they can 
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show “that specific circumstances justify another sanction.” The latter provided that any 
person convicted of an offence punishable by imprisonment for a year or more is 
disqualified from holding municipal office or employment for five years from the date 
of conviction. The appellant in Lévis was a police officer employed by the city who was 
convicted under the Criminal Code of two hybrid offences punishable by imprisonment 
for more than a year. The Court had to decide whether there was conflict between the 
two provisions, both of which clearly applied. Bastarache J. Wrote at para 56:  

…“Here, both statutes provide for the consequences of criminal conduct. One provides 
for an exception to the rule of dismissal; the other does not. The practical effect of s. 
116(6) C.T.A. as it applies to municipal police officers is to negate the limited exception 
provided by the legislature in s. 119, para. 2 P.A. As such, this is not a case of one 
legislative regime imposing a higher standard than another. Rather, it is a case of one 
statute implicitly taking away what another statute has explicitly allowed. It is for this 
reason that whatever one thinks about which provision should prevail, the conflict is, in 
my opinion, unavoidable.” [emphasis added].  

Review Board Analysis 

122. Section 157.1 of the MVRMA takes away a power explicitly granted by article 
25.3.4 of the Sahtu Agreement and thus the provisions are in conflict. Essentially, by 
exempting pre-1984 authorizations from an EA, section 157.1 could nullify the referral 
power granted under article 25.3.4 of the Sahtu Agreement, which is also a treaty right.  

123. That is the situation before the Review Board in the present case. 

124. SSI submits that the Applications may have impacts on the settlement area as a 
result of changes in the environment and the increased risk of extended operations and 
has referred the applications to the Review Board for an EA under article 25.3.4 of the 
Sahtu Agreement (as implemented through section 126(2)(b) of the MVRMA). SSI also 
submits that the 10-year extension constitutes a significant alteration to the project. 

125. Imperial argues that section 157.1 makes Part 5 inapplicable, and therefore 
126(2)(b) inapplicable, to licences and authorizations related to the undertaking as it was 
subject to a licence or permit issued before June 22, 1984, and they are not seeking to 
abandon, decommission or make other significant alteration of the project. 

126. Section 157.1 of the MVRMA, applied in the manner suggested by Imperial, 
frustrates the referral powers under article 25.2.4 (and section 126(2)(b)) and is 
inconsistent with the exemption scheme under Chapter 25 of the Sahtu Agreement.    

127. The purpose of the referral power is in part to meet objectives of the Sahtu 
Agreement, to provide the Sahtu Dene and Metis the right to participate in decision 
making concerning the use, management and conservation of land, water and resources; 
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and to protect and conserve the wildlife and environment of the settlement area for 
present and future generations. In the Review Board’s view, section 157.1 frustrates the 
purpose behind article 25.3.4, and is inconsistent with article 25.3.4 

128. Article 3.1.22 of the Sahtu Agreement and section 5(1) of the MVRMA direct that 
the Sahtu Agreement shall prevail in the event of inconsistencies or conflicts between 
the Agreement and the provisions of any law.  

Are the Applications a “proposed development”? 

129. The Review Board must answer the question of whether Imperial’s Applications 
are a “proposed development” under the MVRMA or a “development proposal” under 
the Sahtu Agreement, for which referrals are only available pursuant to article 25.3.4 and 
section 126(2)(b). 

130. The Review Board answers this question in the affirmative. 

131. Imperial submits that referrals under article 25.3.4 or section 126(2)(b) can only 
be made for a proposed development which relates to a new development.   

132. The Review Board agrees that referrals under 25.3.4 or 126(2)(b) can only be 
made for proposed development but finds the Imperial Applications to relate to 
proposed development. 

133. SSI submits that the Applications consist of proposed developments as the 
Imperial Application is for a 10-year extension, and that the MVRMA defines 
“Development” to include an extension to an undertaking: 

“‘Development’ means any undertaking, or any part or extension of an undertaking…” 

134. Similarly, Chapter 2 of the Sahtu Agreement definition of “development proposal” 
includes proposed extensions to undertakings:  

"development proposal" means a proposed development activity outside local 
government boundaries, or within such boundaries where the undertaking would be 
likely to have a significant impact on air, water or renewable resources; 

"development activity" means any private, local, territorial or federal government 
undertaking, or extension thereof, on land or water; 

135. It follows that a proposal for an extension to an undertaking is a “development 
proposal” under the Sahtu Agreement. The PSSR also requires preliminary screenings for 
licence renewals, hence extensions in time could trigger EA. 
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136. Imperial also characterises the Applications as “routine renewals” which Imperial 
submits are not subject to section 126(2)(b) of the MVRMA as they are not considered a 
“proposal for development”. 

137. The MVRMA’s legislative framework does not make a distinction between 
renewals and “routine” renewals. Under section 124(1), a preliminary screening is 
triggered when an application is made to a regulatory authority or designated regulatory 
agency for a licence, permit or other authorization required for the carrying out of a 
development, unless the development is exempted from preliminary screening because 
its impact on the environment is declared to be insignificant by the regulations made 
under paragraph 143(1)(c). 

138. Section 124(1) applies to applications without reference to whether the 
application is in relation to new or proposed developments, renewals or new permits.   

139. The ELR applies to both existing and proposed development and speaks to 
renewals. It exempts certain renewals for undertakings that have not been modified and 
which have undergone an EA. It is the Review Board’s view that it would not have been 
necessary for the ELR to exempt these renewals from preliminary screening if Part 5 did 
not apply to renewals at all.  

Is the GNWT correct in saying that the Review Board cannot determine whether the 
Applications are exempt or excluded by way of section 157.1? 

140. The Review Board answers this question in the negative. 

141. GNWT submits that SSI’s referral to EA is premature and that the Review Board 
should await determinations from the CER and the SLWB on whether the Applications 
are exempt from preliminary screening.  

142. In support of its position, the GNWT submits that SSI’s authority to refer a 
proposed development for EA under section 126(2)(b) of the MVRMA and article 25.3.4 
of the Sahtu Agreement is conditional. Specifically, the development must not be exempt 
from preliminary screening or EA. According to the GNWT, the CER or the SLWB must 
determine whether the Applications are exempt from preliminary screening under 
section 124(1)(a) of the MVRMA, as only these entities are authorized to make such a 
determination. 

143. GNWT submits that section 124(1)(a) of the MVRMA grants the regulatory 
authority or designated regulatory agency responsible for issuing the relevant 
authorization the “exclusive gatekeeping role” in determining whether a proposed 
development is exempt from preliminary screening, and, consequently, from Part 5 of 
the MVRMA. This determination is based on the ELR, which set out those proposed or 
existing developments for which environmental impacts have been declared to be 
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insignificant. GNWT further contends that only the CER and SLWB hold this authority. 
Accordingly, GNWT submits that SSI can only refer a development proposal for EA if a 
preliminary screening has been conducted.  

144. However, in the Review Board’s respectful view, this interpretation is flawed 
because it ignores the plain language of section 126 of the MVRMA. Section 126(2)(b) 
of the MVRMA states:  

“Notwithstanding any determination on a preliminary screening, the Review Board 
shall conduct an environmental assessment of a proposal for a development that is 
referred to it by:  

…(b) the Gwich’in or Sahtu First Nation, in the case of a development to be carried out 
in its settlement area or a development that might have an impact on the environment 
in that settlement area.” 

145. GNWT argues that the inclusion of “notwithstanding any determination on a 
preliminary screening” in section 126(2)(b) suggests that the provision is premised on 
the proposed development having undergone a preliminary screening. However, a plain 
reading of this language indicates this is not the case. In the Review Board’s view, this 
language means that an EA may proceed regardless of any preliminary screening 
determination, but it does not require that one be carried out prior to a referral under 
section 126(2)(b).  

146. The Review Board’s interpretation is further supported by section 126(4) of the 
MVRMA, which states:  

“For greater certainty, subsections (2) and (3) apply even if a preliminary screening has 
not been commenced or, if commenced, has not been completed.”  

147. This provision unequivocally confirms that a referral for EA may occur even if a 
preliminary screening has not yet been initiated or completed. Therefore, it is evident 
that section 126 allows SSI to refer a development proposal for EA prior to any 
preliminary screening, regardless of whether that screening is carried out by a regulator 
or regulatory agency under section 124(1)(a) or by SSI itself under section 124(3). 

148. Where a referral is made prior to a preliminary screening occurring, the Review 
Board may need to determine whether a proposed development is exempt under the 
ELR as the proposal for development has essentially bypassed the preliminary screening 
process. Such is the case here. Therefore, GNWT’s assertion that the CER and SWLB 
hold an “exclusive gatekeeping role” is inconsistent with the language of the MVRMA.  

149. The GNWT contends that the CER and SLWB’s alleged exclusive role in 
determining whether a proposed development is exempt from preliminary screening 
under section 124(1)(a) of the MVRMA necessarily extends to determining whether the 
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Applications are exempt under section 157.1 of the MVRMA. GNWT argues that the 
only logical conclusion is that the same entity or entities responsible under section 
124(1)(a) must also make determinations under section 157.1. However, as explained 
above, the Review Board does not agree with the GNWT’s interpretation that the CER 
and SLWB are the exclusive gatekeepers for interpreting and applying exemptions 
under the ELR. Consequently, the GNWT’s argument on this point also fails as it is 
premised on an incorrect conclusion.  

150. As noted in our response to the question of if  s.157.1 prevails over section 
126(2)(b) of the MVRMA in these reasons, and as acknowledged in the GNWT’s 
submissions, section 157.1 of the MVRMA is silent on which entity is responsible for 
determining its applicability. Moreover, for the reasons outlined in our response above, 
the Review Board has concluded that it possesses the jurisdiction to interpret and apply 
its own enabling statute. Accordingly, it falls within the Review Board’s jurisdiction to 
consider the applicability of sections 126(2)(b) and 157.1 of the MVRMA if a referral has 
been made by SSI without the conduct of a preliminary screening.  

151. For these reasons, the Review Board has determined that SSI’s referral to EA is 
not premature. 

Are the Applications excluded by reason of section 157.1 of the MVRMA? 

152. While Imperial submits that the Applications are excluded as they do not involve 
significant alterations under section 157.1, SSI argues that the Applications are related 
to significant alterations to the environment resulting from NWO operations.  In 
addition, SSI submits that section 157.1 does not apply because of the date of the final 
approvals of the NWO. 

153. Given the Review Board’s conclusion that article 25.3.4 of the Sahtu Agreement 
prevails over section 157.1 of the MVRMA, the Review Board is not required to consider 
whether the Applications relate to significant alterations of the NWO, or the timing of 
approvals related to the NWO. 

Are the SSI referrals duplicative of proceedings before the CER and SLWB? 

154. The Review Board must answer  whether the EA referrals duplicate and interfere 
with ongoing proceedings. The Review Boad finds that the referrals are neither 
duplicate nor an interference. 

155. In its submissions, Imperial highlights that SSI’s referral under section 126(2)(b) 
of MVRMA follows nine months of extensive proceedings before the CER in connection 
with the OA variance. Therefore, the Review Board’s EA should not proceed.  

156. To support its position, Imperial cites Tungsten at paragraph 34, which states: 
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“It has been argued that if Tungsten’s undertaking, and others, were exempt from Part 
5, they would enjoy an absolute exemption from environmental monitoring on any 
basis, and this could not have been Parliament’s intention. However, the assumption 
underlying this argument is incorrect. One must distinguish between requirements 
imposed before a project is built (facility compliance) and operational standards 
applicable to existing projects (operational compliance). Simply because an undertaking 
may be exempt from the full panoply of environmental assessments under Part 5 of 
the MVRMA does not mean that the undertaking is exempt from applicable regulatory 
standards. Tungsten acknowledges that it has no right to an automatic renewal of its 
water licence and that if the Board decides to grant the same, the Board may impose 
whatever conditions it considers appropriate in the circumstances in the exercise of its 
jurisdiction.” 

157. Imperial further asserts that both Tungsten and Canadian Zinc recognize that 
significant environmental concerns raised by intervenors were serious and warranted 
consideration. However, in the context of existing projects, Imperial submits that such 
concerns could and should be addressed through conditions imposed in regulatory 
proceedings rather than through a duplicative EA. Imperial contends that the 
environmental concerns raised in SSI’s referrals have already been extensively reviewed 
in the CER and would be addressed in SLWB proceedings and that these concerns can 
be addressed through conditions attached to the renewed Applications.  

158. The Review Board respectfully disagrees with the characterization of the 
referrals as duplicative of future conditions on CER or SLWB approvals. 

159. Pursuant to sections 114 and 115 of the MVRMA, the mandate and authority of 
the Review Board are distinct from those of the CER and the SLWB. 

160. To reiterate, the purpose of Part 5 of the MVRMA and the of the Review Board 
are set out in section 114 and 115 of the MVRMA: 

Purposes 

114 The purpose of this Part is to establish a process comprising a preliminary 
screening, an environmental assessment and an environmental impact review in 
relation to proposals for developments, and 

(a) to establish the Review Board as the main instrument in the Mackenzie Valley 
for the environmental assessment and environmental impact review of 
developments;   

(b) to ensure that the impact on the environment of proposed developments 
receives careful consideration before actions are taken in connection with 
them; and 

(c) to ensure that the concerns of aboriginal people and the general public are    
taken into account in that process. 
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Guiding principles 

115 (1) The process established by this Part shall be carried out in a timely and 
expeditious manner and shall have regard to 

(a) the protection of the environment from the significant adverse impacts of 
proposed developments; 

(b) the protection of the social, cultural and economic well-being of residents and 
communities in the Mackenzie Valley; and 

(c) the importance of conservation to the well-being and way of life of the 
aboriginal peoples of Canada to whom section 35 of the Constitution Act, 
1982 applies and who use an area of the Mackenzie Valley. 

161. The CER’s mandate is found at section 11 of the Canadian Energy Regulator Act  
and does not include environmental impact assessment, nor protection of social, cultural 
and economic well being of residents and communities in the Mackenzie Valley: 

Mandate 

11 The Regulator’s mandate includes 

(a) making transparent decisions, orders and recommendations with respect to 
pipelines, power lines, offshore renewable energy projects and abandoned 
pipelines; 

(b) overseeing the construction, operation and abandonment of pipelines, 
interprovincial power lines and international power lines and overseeing work 
and activities authorized under Part 5 as well as abandoned facilities; 

(c) making orders with respect to traffic, tolls and tariffs and overseeing matters 
relating to traffic, tolls and tariffs; 

(d) making decisions and orders and giving directions under Part 8 with respect 
to oil and gas interests, production and conservation; 

(e) advising and reporting on energy matters; 

(f) providing alternative dispute resolution processes; 

(g) exercising powers and performing duties and functions that are conferred 
on the Regulator under any other Act of Parliament; and 

(h) exercising its powers and performing its duties and functions in a manner 
that respects the Government of Canada’s commitments with respect to the 
rights of the Indigenous peoples of Canada. 

 

 

 SC 2019, c 28 s 10 

https://laws.justice.gc.ca/eng/Const/
https://laws.justice.gc.ca/eng/Const/
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162. The objectives of the SLWB are also distinct, and aside from preliminary 
screening do not include EA. 

Objectives — Gwich’in and Sahtu Land and Water Boards 

58 The Gwich’in Land and Water Board and the Sahtu Land and Water Board shall 
regulate the use of land and waters and the deposit of waste so as to provide for the 
conservation, development and utilization of land and water resources in a manner that 
will provide the optimum benefit for residents of their respective management areas and 
of the Mackenzie Valley and for all Canadians. 

163. Moreover, the environmental impact assessment process under Part 5 of the 
MVRMA serves a specific purpose as mandated by the Sahtu Agreement. Accordingly, in 
the Review Board’s view, there is no duplication, as the processes and purposes of the 
Review Board fundamentally differ from those of the CER and the SLWB.  

164. The SSI Referrals cannot be said to be duplicative simply because an application 
is made to a regulatory authority or designated regulatory agency, such as the CER or 
SLWB. Under section 124(1) of the MVRMA, when an application for a licence, permit, 
or other authorization required for the carrying out of a development is submitted, the 
applicable regulatory agency must conduct a preliminary screening. Both the CER and 
SLWB have discretion over the timing of their preliminary screenings within their 
respective processes.  

165. Additionally, under section 126 of the MVRMA, SSI has the authority to refer a 
development proposal for EA, even if a preliminary screening has already been 
completed. Section 126(2)(b) specifically recognizes this authority, allowing the SSI to 
refer a development “notwithstanding any determination on a preliminary screening.” 

166. This legislative framework thus supports the conclusion that the processes are 
not duplicative. The legislature explicitly established a mechanism for referral to the EA 
process after preliminary screening, which indicates that the two processes are intended 
to serve separate and distinct purposes. Accordingly, the EA conducted by the Review 
Board is distinct from the regulatory processes of the CER and SLWB. 

167. Even if the EA duplicates the CER or SLWB proceedings (which the Review Board 
does not accept), this does not negate SSI’s authority to refer the project for assessment 
under the MVRMA and Sahtu Agreement. This point is well-articulated in TG’s 
submissions, which respond to Imperial’s duplication argument by stating:  

“…the important thing in this case is that SSI, as a modern treaty organization that 
holds direct referral authority, has decided to exercise its authority.”  

168. The Review Board agrees. As noted throughout these reasons, SSI has the 
authority under section 126(2)(b) of the MVRMA and article 25.3.4 of the Sahtu 
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Agreement to refer a development proposal that may impact the settlement area to the 
Review Board for EA. That is precisely what occurred here.  

169. Neither the MVRMA nor the Sahtu Agreement limit SSI’s referral authority based 
on the existence of other regulatory processes, such as those before the CER or SLWB, 
or timing of those proceedings. 

170. Moreover, in a letter dated October 10, 2024 (the “CER Letter”),  the CER 
confirmed that it has suspended its assessment of the Applications in light of SSI’s 
referral under section 126(2)(b) of the MVRMA. The CER also acknowledged the pending 
expiry of OA-1210-001 on December 31, 2024, and indicated that it will issue an 
interim extension of the OA on its own initiative to ensure that the NWO can continue 
while the Review Board’s EA unfolds. On November 5, the CER issued an interim 
extension of the OA.  This measure helps mitigate the risk of duplication, or 
interference. 

171. The SLWB has also suspended its proceeding pending completion of the Review 
Board’s process.  

172. The Review Board finds that the referrals were made pursuant to the MVRMA, 
and the Sahtu Agreement and the concerns about duplication do not undermine the 
validity of the Review Board’s  response to the SSI Referrals, to conduct the EA. 
Accordingly, the EA is not prohibited from continuing on this basis.  

Was there a lack of procedural fairness?  

173. The Review Board answers this question in the negative. 

174. Imperial submits that it was deprived of procedural fairness when the Review 
Board initiated an EA following SSI’s referral, without providing Imperial the opportunity 
to make submissions. However, as noted in points 45 and 46 of these reasons, section 
126(2)(b) of the MVRMA mandates that the Review Board initiate the EA upon referral 
from SSI. This provision does not involve a decision by the Review Board and, therefore, 

 

 

 C31697-1 Commission – PU No. 11 – Imperial – Variance of OA-1210-001 and Line 490 Replacement 
Activities – Next Steps following referral to the Mackenzie Valley Environmental Impact Review Board for 
Environment Assessment – A9E0A1.  

 Interim Extension, available online here: 
https://reviewboard.ca/upload/project_document/CER%20Commission%20letter%20re%20extension%20to%20OA.
pdf  

 S24L-005 – SLWB Notice of Suspension of Regulatory Process_Oct3_24 

https://docs2.cer-rec.gc.ca/ll-eng/llisapi.dll/fetch/2000/90464/2487702/4096739/4418517/4418852/4492742/C31697-1_Commission_%E2%80%93_PU_No._11_%E2%80%93_Imperial_%E2%80%93_Variance_of_OA-1210-001_and_Line_490_Replacement_Activities_%E2%80%93_Next_steps_following_referral_to_the_Mackenzie_Valley_Environmental_Impact_Review_Board_for_Environmental_Assessment_-_A9E0A1.pdf?nodeid=4493291&vernum=-2
https://docs2.cer-rec.gc.ca/ll-eng/llisapi.dll/fetch/2000/90464/2487702/4096739/4418517/4418852/4492742/C31697-1_Commission_%E2%80%93_PU_No._11_%E2%80%93_Imperial_%E2%80%93_Variance_of_OA-1210-001_and_Line_490_Replacement_Activities_%E2%80%93_Next_steps_following_referral_to_the_Mackenzie_Valley_Environmental_Impact_Review_Board_for_Environmental_Assessment_-_A9E0A1.pdf?nodeid=4493291&vernum=-2
https://docs2.cer-rec.gc.ca/ll-eng/llisapi.dll/fetch/2000/90464/2487702/4096739/4418517/4418852/4492742/C31697-1_Commission_%E2%80%93_PU_No._11_%E2%80%93_Imperial_%E2%80%93_Variance_of_OA-1210-001_and_Line_490_Replacement_Activities_%E2%80%93_Next_steps_following_referral_to_the_Mackenzie_Valley_Environmental_Impact_Review_Board_for_Environmental_Assessment_-_A9E0A1.pdf?nodeid=4493291&vernum=-2
https://reviewboard.ca/upload/project_document/CER%20Commission%20letter%20re%20extension%20to%20OA.pdf
https://reviewboard.ca/upload/project_document/CER%20Commission%20letter%20re%20extension%20to%20OA.pdf
https://reviewboard.ca/upload/project_document/SLWB%20notice%2C%20suspension%20of%20regulatory%20process.pdf
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no procedural fairness obligations were owed to Imperial beyond the obligation to 
provide notice in accordance with section 126(5) of the MVRMA, which the Review 
Board fulfilled.  

175. Additionally, after Imperial raised concerns regarding SSI’s referral through the 
Request for Ruling, the Review Board granted Imperial and the other potentially 
affected parties a full and fair opportunity to make submissions. This process has been 
conducted publicly and transparently, in accordance with the Review Board’s 
established procedures.  

176. Accordingly, the Review Board has determined that Imperial has not been 
deprived of procedural fairness. 
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December 3, 2024 
Nathan Baines 
Imperial Oil Resources NWT Limited 
P.O. Box 2480, Station M 
Calgary, AB T2P 3M9 

Via email:nathan.a.baines@esso.ca 

RE: Decision on Request for Ruling – EA2425-02 (Norman Wells 
Operations) 
Dear Mr. Baines  

This letter outlines the Mackenzie Valley Environmental Impact Review Board’s (Review 
Board) decision in response to Imperial Oil Resources NWT Limited’s (Imperial) Request for 
Ruling, dated October 9, 2024, regarding the referral of the Norman Wells Operations’ water 
licence renewal and operations authorization applications (the “Applications”) to an 
environmental assessment. The Review Board is required to rule on this Request for Ruling, 
as per our Rules of Procedure. 
 
The Review Board recognizes the significance of the Norman Wells Operations to Imperial, 
the town of Norman Wells, and the broader Sahtu region. It is essential to clarify that the 
Board’s decision is strictly limited to addressing the specific legal and procedural issues raised 
in Imperial’s Request for Ruling. The Review Board intends no harm to the interests of the 
town of Norman Wells, the residents of the Sahtu, or Imperial. Rather, our focus is on 
fulfilling our legislated mandate under the Mackenzie Valley Resource Management Act 
(MVRMA) and ensuring adherence to treaty rights under the Sahtu Dene and Métis 
Comprehensive Land Claim Agreement (Sahtu Agreement).  

Please note that this letter is intended to provide a plain language overview of the Board’s 
decision. If there is any discrepancy between the contents of this letter and the ruling, the 
information in the ruling prevails. 
 
1. The Review Board’s Decision 
After careful consideration of all the submissions relevant to the Request for Ruling, the 
Review Board has determined that it will not reverse its decision to proceed with an 
environmental assessment of the Applications for the following reasons: 

1. Authority: The Review Board has jurisdiction to consider Imperial’s request and to 
interpret and apply relevant provisions of the MVRMA. 

2. Referral Authority: Article 25.3.4 of the Sahtu Agreement, as implemented through 
section 126(2)(b) of the MVRMA, provides Sahtu Secretariat Inc. (SSI) a right to refer 
the Applications for an environmental assessment. Section 157.1 of the MVRMA does 
not override or limit this treaty right. 



 

Box 938, #200 Scotia Centre 5102-50th Ave, Yellowknife, NT X1A 2N7 2 
T: (867) 766-7050  |  F: (867) 766-7074  |  Toll-free 1-866-912-3472  |  www.reviewboard.ca  

3. Proposed Development: The Applications constitute a “proposed development” under 
the MVRMA and are therefore subject to referral. 

4. Authority to make a determination under s. 157.1: The Review Board has the 
authority to determine whether the Applications are exempt under s.157.1 of the 
MVRMA but is not required to make this decision. 

5. Duplicative Proceedings: The referrals are not duplicative of processes before the 
Canada Energy Regulator (CER) or the Sahtu Land and Water Board (SLWB). The 
environmental assessment serves a distinct purpose under the MVRMA. 

6. Procedural Fairness: Imperial has been provided a fair opportunity to make 
submissions during this process. 
 

2. Context and Intent 
The Review Board’s decision is grounded in its statutory role to assess potential 
environmental and public impacts of proposed developments in the Mackenzie Valley and to 
respect the treaty rights of Indigenous communities. This includes SSI’s referral authority 
under article 25.3.4 of the Sahtu Agreement. 
 
The Review Board acknowledges the broader implications of its decision, particularly for the 
community of Norman Wells, the residents of the Sahtu region, and Imperial. The Review 
Board is deeply aware of the interconnectedness of this long-standing operation with the 
town’s economy, local employment, and regional well-being. It is not the Review Board’s 
intention to create additional challenges for these stakeholders. Instead, the Review Board’s 
mandate requires it to focus on the environmental and socio-economic impacts of the 
Applications themselves, as referred by SSI. 
 
3. Suggestion for Future Consideration 
The Review Board recognizes the importance of addressing concerns surrounding the 
eventual closure of the Norman Wells Operations. This is a critical issue that may have 
significant environmental, social, and economic impacts on the town, the Sahtu region, and 
Imperial. To this end, the Board agrees with Imperial that a comprehensive impact 
assessment of the closure and decommissioning of the Norman Wells Operations may be a 
more appropriate mechanism to address the concerns of all parties.  
 
Such an assessment would provide a holistic understanding of potential long-term impacts, 
enabling all stakeholders to collaboratively plan for mitigation measures that balance 
environmental protection, economic stability, and community well-being. The Review Board 
encourages Imperial to explore this option in consultation with SSI, the town of Norman 

 

 

 Imperial Letter of Response to Parties Submissions  

https://reviewboard.ca/upload/project_document/Imperial%20response%20to%20parties%2C%20RFR%2C%20Oct%2031%2C%202024%2C%20updated%20version.pdf
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Wells, and other affected parties. 
 
4. Conclusion 
The Review Board thanks all the parties and Imperial for their submissions and engagement 
throughout this process. The decision to proceed with the environmental assessment is 
rooted in the Review Board’s statutory obligations and treaty responsibilities. The Review 
Board remains committed to conducting the assessment in a fair, transparent, and efficient 
manner, ensuring that all voices are heard, and impacts are fully considered. 
 
Should you have any questions or require further clarification, please do not hesitate to 
contact our office. 
Respectfully, 

 
JoAnne Deneron 

Chairperson  

 

cc.  

Charles McNeely, Chairperson, Sahtu Secretariat Inc.  

Board members, Sahtu Secretariat Inc.  

Acting Grand Chief Michael Greenland, Gwich’in Tribal Council  

Grand Chief Jackson Lafferty, Tłı̨chǫ Government 

Paul Dixon, Executive Director, Sahtu Land and Water Board  

Valerie Gordon, Chair, SLWB  

Ramona Sladic, Secretary of the Commission, Canada Energy Regulator  

Robert Jenkins, Deputy Minister, GNWT Department of ECC 

Lisa Dyer, Director General, CanNor- Northern Project Management Office  

Kim Pawley, Crown-Indigenous Relations and Northern Affairs Canada 

Nathan Baines – Supervising Counsel, Imperial Oil Limited  
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