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Dear Ms. Deneron,

Re:  Proceeding EA2425-02
Norman Wells Operation Request for Ruling
Response to Referral Authorities’ Submissions

In accordance with the Mackenzie Valley Environmental Review Board’s October 16, 2024
directive,! Imperial Oil Resources NWT Limited (“Imperial”) responds to referral authorities’
and other interested parties’ submissions (the “Submissions”) relating to Imperial’s October 9,
2024 Request for Ruling (“Request”).? Capitalized terms used and not defined in this submission
have the meanings given to them in the Request.

Imperial submits that the Submissions have not identified grounds to direct an EA of the NWO.
To do so would be contrary to the clear terms of the Sahtu Agreement, the MVRMA, binding
decisions of the courts, and sound policy. Accordingly, Imperial asks the Review Board to exercise
its inherent authority to manage its own procedures and reverse the Decision.

The following responses address relevant and material issues raised in the Submissions. Imperial’s
silence on any other matters raised in the Submissions does not indicate its agreement with the
same.

! Mackenzie Valley Environmental Impact Review Board, Directive EA2425-02 Norman Wells Operations,
Imperial Oil Resources NWT Limited (October 16, 2024) Directive.

2 Imperial Oil Resources NWT Limited, Proceeding EA2425-02 Norman Wells Operation Request for Ruling
(October 9, 2024) Imperial Request.
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https://reviewboard.ca/upload/project_document/Imperial%20Ruling%20Directive.pdf
https://reviewboard.ca/upload/project_document/Request%20for%20Ruling%20-%20MVEIRB%20Decision.pdf
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1. Section 157.1 is Consistent with the Sahtu Agreement

Imperial respectfully disagrees with the SSI, Thchgo Government, K’ahsho Got’ine Committee
(“KGC”), and Déline Got'ing Government (“DGG”) that exempting an OA variance or Water
Licence renewal from EA under the MVRMA conflicts with rights under the Sahtu Agreement. To
the contrary, section 157.1 of the MVRMA is entirely consistent, and can be read harmoniously,
with section 25.3.4 of the Sahtu Agreement.?

Section 25.3.4 states that the Sahtu Tribal Council may refer a “development proposal” to
assessment by the Review Board. Section 126(2)(b) of the MVRMA accordingly provides a clear
and specific mechanism for doing so subject to the exemption at section 157.1 for certain existing
developments. This exemption is entirely consistent with the scheme of the Sahtu Agreement,
which the Court of Appeal in Tungsten described as follows:

Dealing first with the overall legislative scheme, as noted, the MVRMA is
designed to implement the Gwich’in Agreement and the Sahtu Agreement
(collectively the “Comprehensive Agreements”) by providing for an integrated
system of land and water management in the Mackenzie Valley...

[BJoth the Comprehensive Agreements and the MVRMA also clearly recognize
that a full scale environmental review will not be appropriate in respect of certain
existing permits, projects and licences. Instead, both reflect that some
grandfathering of existing developments is required to balance competing
interests. Those interests include the legitimate goal of protecting land and water
resources in the Mackenzie Valley for the benefit of its citizens, on the one hand,
while, at the same time, exempting from the full force of new environmental
legislation undertakings developed under an earlier legislative regime. For
example, the Comprehensive Agreements explicitly protect certain mineral
interests, and arguably rights associated therewith, in existence as of the date of
the settlement legislation: see Gwich’in Agreement, s.18.5.2; and Sahtu
Agreement, s.19.5.2.

This respect for vested interests is reflected in the MVRMA....

The operations at Norman Wells had been ongoing for decades prior to the Sahtu Agreement and
at the time of permitting were anticipated to continue production for decades to follow. The
MVRMA was drafted after the Sahtu Agreement came into force, with the support of SSI

3 See Reference re Broadcasting Regulatory Policy CRTC 2010-167 and Broadcasting Order CRTC 2010-168, 2012
SCC 68 at para 41 citing Toronto Railway Co v Paget, 1909 CanLII 10 (SCC) at page 499: “For the purposes of
statutory interpretation, conflict is defined narrowly. It has been said that overlapping provisions will be given

999

effect according to their terms, unless they ‘cannot stand together’”.


https://www.canlii.org/en/ca/scc/doc/2012/2012scc68/2012scc68.html?resultId=effd468ccf2446c1b2a9ca0019b88d69&searchId=2024-10-28T10:49:26:651/c17d724d1bbf49dda2a55baa0eca48f2#document
https://www.canlii.org/en/ca/scc/doc/2012/2012scc68/2012scc68.html?resultId=effd468ccf2446c1b2a9ca0019b88d69&searchId=2024-10-28T10:49:26:651/c17d724d1bbf49dda2a55baa0eca48f2#document
https://www.canlii.org/en/ca/scc/doc/1909/1909canlii10/1909canlii10.html
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leadership,* and following close consultation at community and regional levels.> One of the
expressed objectives of the Sahtu Agreement is to provide for certainty and clarity of rights to use
of lands and resources,® including rights held in connection with existing developments like the
NWO. Such rights were explicitly considered by the Standing Committee on Aboriginal Affairs
and Northern Development during proceedings in which SSI participated:

In the transitional provisions [of the MVRMA] related to the environmental
assessment and review process, the recognition of the unique situation of mines
and other activities, some of which have been operating for decades, may also be
necessary. This could be achieved through grandfathering existing operations
unless changes to the operation occur, or limiting the scope of the environmental
assessment process to the changed components of the operation. Otherwise, many
of the larger operations will need to close while environmental assessments are
undertaken.’

Like other modern land claims agreements, the Sahtu Agreement is a legal text that has been
“meticulously negotiated by well-resourced parties.”® Its terms reflect and accommodate the
Standing Committee’s concerns with respect to existing operations. The Sahtu Agreement avoids
using the unqualified term “development,” and instead uses two defined terms: “development
activity” refers to any private, local, territorial or federal undertaking or extension thereof, while a
“development proposal” refers to a “proposed development activity” that is “outside local
government boundaries, or within such boundaries where the undertaking would be likely to have
a significant impact.”® Had the parties intended that section 25.3.4 establish an unqualified right
to refer any existing development to an EA during any variance or renewal application, the term
“development activity” was available to them. Section 25.3.4 instead limits application to a
“development proposal,” contemplating that exceptions may apply to existing operations that do
not involve a development proposal.

4 Canada, Parliament, House of Commons, Standing Committee on Aboriginal Affairs and Northern Development,
Minutes of Proceeding and Evidence, 36" Parl, 1% Sess, No 9 (25 November 1997) [AAND Evidence], per Mr.
Larry Tourangeau (President, Sahtu Secretariat Inc.) at 1130: “The Mackenzie Valley Resource Management
Act has been drafted over the past few years in consultation with the Sahtu Secretariat and the Gwich'in Tribal
Council. I urge the committee to give favourable consideration to this legislation, which recognizes the direct
involvement of communities in resource management, and it also provides environmental protection for the
whole Mackenzie Valley.”

5 AAND Evidence per Mr. Larry Tourangeau (President, Sahtu Secretariat Inc.) at 1130: “...in the Sahtu region
we've had ongoing consultations at the community and regional levels so that people can be aware of what's
happening and there can be no misunderstanding when we come to discuss a bill as important as this one.”

¢ Canada, Department of Indian Affairs and Northern Development, Sahtu Dene and Metis Comprehensive Land
Claim Agreement (Ottawa: Indian Affairs and Northern Development, 1993) [Sahtu Agreement] at 1.1.1(a).

7 AAND Evidence, per Hon. Jim Antoine (Minister of Aboriginal Affairs, Government of the Northwest Territories)
at 1030.

8 First Nation of Nacho Nyak Dun v Yukon, 2017 SCC 58 [Nacho Nyak Dun] at para 36, citing Quebec (Attorney
General) v Moses, 2010 SCC 17 [Moses] at para 7.

9 Sahtu Agreement, s 2.1.1.


https://can01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.ourcommons.ca%2Fdocumentviewer%2Fen%2F36-1%2FAAND%2Fmeeting-9%2Fevidence%23%3A%7E%3Atext%3DHowever%25E2%2580%2594maybe%2520I%2527m%2520getting%2520away%2520from%2520your%2520question%25E2%2580%2594in%2520the%2520Sahtu%2520region%2520we%2527ve%2520had%2520ongoing%2520consultations%2520at%2520the%2520community%2520and%2520regional%2520levels%2520so%2520that%2520people%2520can%2520be%2520aware%2520of%2520what%2527s%2520happening%2520and%2520there%2520can%2520be%2520no%2520misunderstanding%2520when%2520we%2520come%2520to%2520discuss%2520a%2520bill%2520as%2520important%2520as%2520this%2520one.&data=05%7C02%7Cnfink%40osler.com%7C6876ce44f79d4bbb39d208dcf79bd950%7C38b8d7e73b2745709e91cf2ab620b2cd%7C1%7C0%7C638657495936866826%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=gCRm7vGdES1H%2FeEUn4fOo4EQa2lVCkuZY94y3s0gl5I%3D&reserved=0
https://can01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.ourcommons.ca%2Fdocumentviewer%2Fen%2F36-1%2FAAND%2Fmeeting-9%2Fevidence%23%3A%7E%3Atext%3DHowever%25E2%2580%2594maybe%2520I%2527m%2520getting%2520away%2520from%2520your%2520question%25E2%2580%2594in%2520the%2520Sahtu%2520region%2520we%2527ve%2520had%2520ongoing%2520consultations%2520at%2520the%2520community%2520and%2520regional%2520levels%2520so%2520that%2520people%2520can%2520be%2520aware%2520of%2520what%2527s%2520happening%2520and%2520there%2520can%2520be%2520no%2520misunderstanding%2520when%2520we%2520come%2520to%2520discuss%2520a%2520bill%2520as%2520important%2520as%2520this%2520one.&data=05%7C02%7Cnfink%40osler.com%7C6876ce44f79d4bbb39d208dcf79bd950%7C38b8d7e73b2745709e91cf2ab620b2cd%7C1%7C0%7C638657495936866826%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=gCRm7vGdES1H%2FeEUn4fOo4EQa2lVCkuZY94y3s0gl5I%3D&reserved=0
https://www.rcaanc-cirnac.gc.ca/eng/1100100031147/1543258621708#chp1:%7E:text=to%20provide%20for%20certainty%20and%20clarity%20of%20rights%20to%20ownership%20and%20use%20of%20land%20and%20resources%3B
https://www.ourcommons.ca/documentviewer/en/36-1/AAND/meeting-9/evidence#:%7E:text=In%20the%20transitional,assessments%20are%20undertaken.
https://www.canlii.org/en/ca/scc/doc/2017/2017scc58/2017scc58.html?resultId=8e5355db6e194286a6fa94a6f5b17c59&searchId=2024-10-29T10:29:32:197/0be1ae19ddfb4bb190475fb4a706d83d
https://www.canlii.org/en/ca/scc/doc/2010/2010scc17/2010scc17.html
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To give effect to the Sahtu Agreement’s intent, the Review Board must “pay close attention to [its]
terms.”!? There is no ambiguity in the parties’ agreement to use the term “proposed developments”
in referring to the referral authority. Even if there were, there is no interpretive presumption in
favour of SSI, as section 3.1.19 of the Sahtu Agreement states: “[t]here shall not be any
presumption that doubtful expressions in this agreement be interpreted in favour of government or
the Sahtu Dene or Metis.” Reading section 157.1 in the manner directed by the Northwest
Territories Courts is entirely consistent with the intended scope of section 24.3.4 of the Sahtu
Agreement.

2. The Proposed EA is Unrelated to an Alteration or Extension

Imperial’s applications for OA variance and Water Licence renewal neither extend the footprint
of operations nor alter the nature or scale of operations from those contemplated under pre-1984
approvals. The applications do not involve any “extension of an undertaking” within the definition
of a “development” under section 111(1) of the MVRMA, which applies to extensions of the
undertaking, not the authorization or licence.

Nor do the applications involve any “significant alteration” excluded from section 157.1, which
contemplates alterations to an approved development that are of a similar nature to
decommissioning and abandonment—not alterations to the environment in which an approved
development exists. Were this otherwise, section 157.1 would be meaningless, as every approved
development in the Mackenzie Valley operates under changing social and environmental
conditions and could be excluded based on some change in these conditions. In the context of an
operation that has been part of the social and physical environment of the Mackenzie Valley for
decades, changing social and climate conditions are properly addressed by adapting operational
standards and conditions. Indeed, this has been the focus of almost a year’s worth of proceedings
before the CER and two rounds of draft conditions, as well as the review of the applications before
the SLWB.

The NWO is nearing the end of its operational life. As Imperial has stated throughout the CER and
SLWB proceedings, it fully expects that a comprehensive EA process, overseen by the Review
Board and with full participation of Sahtu governments, will address decommissioning and
abandonment. Conducting EAs on the current applications to existing approvals is an unnecessary,
potentially duplicative expenditure of resources and a potential delay to the critical EA in relations
to closure, abandonment and reclamation.

3. The Board Can Reconsider its Decision

The Review Board is the master of its own procedure,'! and may correct a mistake it made at the
very outset of an EA without parties resorting to a judicial review. SSI relies incorrectly on the
Supreme Court of Canada’s 1989 Chandler decision to make the sweeping generalization that a
tribunal has no jurisdiction to reconsider a decision it has already made, and the only recourse to

19 Moses at para 7. See also Beckman v Little Salmon/Carmacks First Nation, 2010 SCC 53, at para. 54; Nacho Nyak
Dun at para 37.

! Prassad v Canada (Minister of Employment and Immigration), 1989 CanLlII 131 (SCC) at 568-569. See also
Knight v Indian Head School Division No. 19, 1990 CanLII 138 (SCC) at 685.



https://www.canlii.org/en/ca/scc/doc/2010/2010scc53/2010scc53.html?resultId=3489405fdcb54f0cbbccf88a1af3b0ae&searchId=2024-10-29T10:32:54:060/28e5b6b4a8964777afe8d3b34a923925
https://can01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.canlii.org%2Fen%2Fca%2Fscc%2Fdoc%2F1989%2F1989canlii131%2F1989canlii131.pdf&data=05%7C02%7Cnfink%40osler.com%7C0300d35564c245ff1f1b08dcf846d670%7C38b8d7e73b2745709e91cf2ab620b2cd%7C1%7C0%7C638658230364425391%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=OJFqzkME6J%2BYc80n04Va6ZBd7hHeG3cSpVYhMiEbmq8%3D&reserved=0
https://can01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.canlii.org%2Fen%2Fca%2Fscc%2Fdoc%2F1990%2F1990canlii138%2F1990canlii138.pdf&data=05%7C02%7Cnfink%40osler.com%7C0300d35564c245ff1f1b08dcf846d670%7C38b8d7e73b2745709e91cf2ab620b2cd%7C1%7C0%7C638658230364451996%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=xA5OzAZUuDX%2BTssbd1OUyeCTzRu%2Fs%2BQ9P%2FSZVDIq95Y%3D&reserved=0
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Imperial is through the courts.!? The functus doctrine does not apply to preliminary procedural
steps which have no need for finality.!® In fact, courts have routinely affirmed tribunals’ inherent
ability to reconsider invalid decisions where statutes do not expressly provide for a statutory appeal
process,'* which is a vastly different mechanism from judicial review. !>

Chandler itself affirmed the respondent review board’s ability to revisit a disciplinary hearing with
the benefit of supplemental evidence and further representations from the parties.'® Sopinka J made
clear that the doctrine of finality cited by SSI must be “more flexible and less formalistic” when
applied to administrative tribunals where there is no statutory appeal, considering that:

Justice may require the reopening of administrative proceedings in order to
provide relief which would otherwise be available on appeal..... Furthermore, if
the tribunal has failed to dispose of an issue which is fairly raised by the
proceedings and of which the tribunal is empowered by its enabling statute to
dispose, it ought to be allowed to complete its statutory task.

In the case of the Review Board’s Decision, the applicability of section 126(2)(b) was never
considered. A board tasked with interpreting and applying Part 5 of the MVRMA, with jurisdiction
under the Sahtu Agreement to establish its own rules of procedure, '’ can and should reconsider an
error that would render its Decision invalid and, through that reconsideration process, provide a
directly affected party such as Imperial the right to make submissions that it was unfairly deprived
of the opportunity to make during the Board’s initial determination.

In response to the submissions of GNWT, Imperial further submits that it would be unnecessary
and inefficient to remit the issues in this Request to the CER and SLWB at this time, noting that
both regulators have paused their proceedings awaiting the outcome of the Review Board’s
determination, and have elected not to make submissions in this proceeding.

4. Procedural Fairness

For clarity, Imperial’s Request raised concerns regarding the fairness of the Review Board’s
Decision to commence an EA of the NWO, not the SSI’s decision to issue its referrals as DGG
appears to suggest. The Decision to conduct an EA at a late stage of Imperial’s renewal

12 Chandler v Alberta Association of Architects, 1989 CanLIl 41 (SCC) [Chandler].
13 See e.g., Safe Food Matters Inc. v. Canada (Attorney General), 2023 FC 1471 at paras 79-85.

Y Kurukkal v. Canada (Minister of Citizenship and Immigration), 2010 FCA 230 at para 3: “in appropriate
circumstances, discretion does exist to enable an administrative decision-maker to reconsider his or her
decision.” See Chandler at 862-863, citing Re Trizec Equities Ltd. and Area Assessor Burnaby-New
Westminster (1983), 1983 CanLIl 411 (BC SC) at 643: “Traditionally, a tribunal, which makes a determination
which is a nullity, has been permitted to reconsider the matter afresh and render a valid decision.”

15 See Canada (Minister of Citizenship and Immigration) v Vavilov, 2019 SCC 65 at paras 36-52.

16 Imperial Oil Resources Ltd. v Canada (Indian Affairs and Northern Development), 2003 FCT 478, on which SSI
also relies, similarly affirmed the Minister’s discretion to reconsider an earlier decision, and applied functus
only to the Minister’s subsequent decision to disregard that final determination “upon further consideration” and
without justification: see paras 22-23.

17 Sahtu Agreement, s 25.1.3(e): “The Planning Board, the Review Board and the Land and Water Board may
establish their own rules of procedure in accordance with legislation.”


https://www.canlii.org/en/ca/scc/doc/1989/1989canlii41/1989canlii41.html
https://www.canlii.org/en/ca/fct/doc/2023/2023fc1471/2023fc1471.html?searchUrlHash=AAAAAAAAAAEAFTIwMTAgRkNBIDIzMCAoQ2FuTElJKQAAAAEACy8yMDEwZmNhMjMwAQ
https://can01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.canlii.org%2Fen%2Fca%2Ffca%2Fdoc%2F2010%2F2010fca230%2F2010fca230.html&data=05%7C02%7Cnfink%40osler.com%7C662c2f0175f0494101f808dcf51d9fb4%7C38b8d7e73b2745709e91cf2ab620b2cd%7C1%7C0%7C638654754899358562%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=U11gGxis9xRYI3Y25eBUwBjBFUyveaUbToU65NBRgeo%3D&reserved=0
https://www.canlii.org/en/bc/bcsc/doc/1983/1983canlii411/1983canlii411.html
https://www.canlii.org/en/ca/scc/doc/2019/2019scc65/2019scc65.html?resultId=d9fc7b6f94314a35b86daeb189ce3ee1&searchId=2024-10-25T14:42:59:580/954a264915db44e7bb3fc8c3e4bc1604
https://www.canlii.org/en/ca/fct/doc/2003/2003fct478/2003fct478.html?resultId=c4fae6df99844c72be220c8cd80ad29c&searchId=2024-10-25T13:43:45:322/41e733c20df94ee4b4f35d3eff416af4
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applications jeopardizes Imperial’s ability, to remain in regulatory compliance and make logistics
and capital investments necessary for safe operation, or to shut down the NWO in an
environmentally responsible manner. Imperial submits that the present Request proceeding is
necessary to correct unfairness that undermines the validity of the Decision and provide Imperial
with a fair opportunity to make submissions on an issue that directly affects its operations.

5. Conclusion
In summary, Imperial submits that:
e the Board can revisit its Decision;
e cxempting the NWO from EA does not conflict with the Sahtu Agreement; and
e the proposed EA is unrelated to an alteration or extension.
All of which is respectfully submitted.

Sincerely,

Nathan Baines
Supervising Counsel
Imperial Oil Limited

CC:

Valerie Gordon, Chair, SLWB

Paul Dixon, Executive Director, SLWB

Ramona Sladic, Secretary of the Commission, CER

Charles McNeely, Chairperson, Sahtu Secretariat Inc.

Erin Kelly, Deputy minister, GNWT Department of Lands

Lisa Dyer, Director General, CanNor — Northen Projects Management Office
Kim Pawley, Crown-Indigenous Relations and Northern Affairs Canada
Mike Roesch, Manager, Resource and Land Management, CIRNAC

Jaclyn Mersereau, Environment and Technical Lead, Imperial

Brad Gilmour, Osler, Hoskin & Harcourt LLP
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